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Work Health and Safety Act 2011 
 

Part 11 Enforceable Undertakings 
 

REASONS FOR DECISION 
 

Event Number  288430 

Entity Gladstone Ports Corporation Limited  

ACN 131 965 896 

Entity Address 40 Goondoon Street, Gladstone, Qld, 4680 

Location of alleged contravention  RG Tanner Coal Terminal, Gladstone Port, Bryan Jordan 
Drive, Callemondah, Qld, 4680   

Date of alleged contravention          30 June 2020  

 

1 History of the application 

1.1 Gladstone Ports Corporation Limited (GPC) is a Government Corporation under the 
Government Owned Corporations Act 1993.  

1.2 GPC is a Port Authority under the Transport Infrastructure Act 1994, terminal 
owner/operator and an industrial landlord. GPC manages and operates three port 
precincts in Queensland, including the Port of Gladstone, Port of Bundaberg, and the 
Port of Maryborough and is the owner and operator of the RG Tanna Coal Terminal 
(coal terminal) in Gladstone.      

1.1 The undertaking given by GPC relates to an alleged contravention of the Work Health 
and Safety Act 2011(WHS Act) on 30 June 2020 where a worker, employed by GPC, 
was injured while working in a mobile equipment workshop at the coal terminal.  

1.2 The worker and a trades assistant were investigating a fault with a hydraulic tail lift 
attached to the rear of a quarantine rubbish truck. The workers had not previously 
repaired a tail lift and had searched for a manual and a supervisor for advice on how to 
perform the works. Neither could be found.  

1.3 Despite a third worker advising that support stands should be used under the tail lift, on 
completion of a risk assessment and pre-start inspection, the workers decided to use a 
gantry crane to support the tail lift while the work was carried out.  

1.4 The worker was sitting underneath the tail lift attempting to remove support pins when 
the tail lift dropped approximately 500-600mm and struck the worker and the trades 
assistant. The worker sustained a compressed fracture to his spine, torn rib cartilage 
and a head laceration. The trades assistant was not injured. 

1.5 The incident was investigated by Workplace Health and Safety Queensland (WHSQ).  
A prosecution was then commenced by the Work Health and Safety Prosecutor, by 
complaint and summons, against GPC, for failing to comply, so far as reasonably 
practicable, with their health and safety duties under section 19(1), contrary to section 
32 of the WHS Act.  

1.6 On 21 January 2022, GPC notified the Office of Industrial Relations (OIR) Enforceable 
Undertakings (EU) Unit of their intention to give a WHS undertaking (undertaking) for 
this matter.  

1.7 On 22 November 2022 an Evaluation Panel (panel) evaluated GPCs initial undertaking 
including all supporting documentation.  
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1.8 Initially, the panel were not willing to recommend acceptance of the undertaking. The 
panel provided GPC with written feedback and advised they were willing to re-evaluate 
a revised undertaking that appropriately addressed the feedback.  

1.9 On 5 April 2023, GPC submitted a revised undertaking and supporting documents. 

1.10 On 18 June 2023, following a return evaluation, the panel unanimously recommended 
the revised undertaking be considered for acceptance as an EU.   

2 Legislation and Policy 

2.1. It is alleged that GPC failed to comply with section 32 of the WHS Act. 

2.2. Pursuant to section 216 (1) of the WHS Act the WHS regulator may accept a written 
undertaking given by a person in connection with a matter relating to a contravention or 
alleged contravention by the person of the WHS Act. 

2.3. The Deputy Director-General (DDG), OIR has been appointed as the WHS regulator by 
the Governor in Council under Schedule 2, Part 1 of the WHS Act.  

2.4. OIR provided GPC with the relevant publications outlining information regarding the 
OIR EU Program and the WHS regulator’s expectations for giving an undertaking.  

2.5. Pursuant to section 216(4) of the WHS Act, the WHS regulator must issue, and publish 
on the WHS regulator’s website, general guidelines in relation to the acceptance of 
WHS undertakings under the WHS Act. 

2.6. Section 217(1) of the WHS Act provides that the WHS regulator must give the person/s 
seeking to give an undertaking written notice of the decision to accept or reject the 
undertaking and the reasons for the decision. 

3 Material and evidence considered by the WHS regulator 

3.1. In making a decision regarding this matter, the WHS regulator has considered the 
following documents: 

3.1.1. Work Health and Safety Act 2011, [Part 11; section 3]. 

3.1.2. Guidelines for the acceptance of an enforceable undertaking - dated November 
2017. 

3.1.3. Revised WHS undertaking dated 22 March 2023.   

3.1.4. Complaint and Summons – GPC – dated 31 May 2021. 

3.1.5. Statements of Facts – GPC. 

3.1.6. OIR Improvement Notice I2030506 dated 1 July 2020. 

3.1.7. OIR Prohibition Notice P1014077 dated 1 July 2020. 

3.1.8. Non-disturbance Notice NDI1010802 dated 1 July 2020. 

3.1.9. OIR’s Statement of compliance history – GPC - dated 29 May 2023. 

3.1.10. Workers Compensation Information – GPC - dated 11 April 2022. 

3.1.11. Supporting documentation provided by GPC - various dates. 

3.1.12. EU Unit Chronology Statement – GPC - dated 17 July 2023.  

3.1.13. Initial Evaluation Panel feedback – GPC - dated 11 January 2023. 

3.1.14. GPC response to panel feedback – dated 11 January 2023. 

3.1.15. Return Evaluation Panel Assessment – GPC – dated 26 May 2023. 

4 Findings on material questions of fact 
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4.1. I regard the Guidelines for the acceptance of an enforceable undertaking dated 
November 2017, contains considerations which are relevant and appropriate to my 
decision. 

4.2. I find the undertaking given by GPC satisfies the formal requirements of the WHS Act 
and the policy requirements discussed above with respect to the operation of Part 11 of 
the WHS Act as they have been published. 

4.3. I find the factual background to the alleged contravention is as set out in section 1 of the 
undertaking given by GPC. 

4.4. I find that the procedural history relating to the undertaking is set out in paragraph 1 
above.  

4.5. I find the objective gravity of the alleged contravention by GPC is ‘medium/high’.  

4.6. I find the quantum of the undertaking and the respective financial commitments of GPC 
are proportionate to the objective gravity of the alleged contravention by GPC and 
account for the benefits that would accrue to them through avoiding prosecution. 

4.7. I find that GPC have acknowledged the alleged contravention and shown regret 
regarding the occurrence and the consequences of the alleged contravention. 

4.8. I find that GPC, who have a health and safety duty under the WHS Act, failed to 
comply, so far as reasonably practicable, with that duty contrary to section 32 of the 
WHS Act. 

4.9. I acknowledge the assurance given by GPC that the behaviour that led to the alleged 
contravention has ceased and the commitment to ensuring the ongoing effective 
management of risks to health and safety in the future. 

4.10. I find the undertaking commits GPC to a standard that is higher than the recognised 
compliance for the activity and to activities over and beyond recognised compliance 
levels. 

4.11. I find the undertaking would constitute tangible benefits for workers, industry and the 
community as GPC are committing to: 

4.11.1. Disseminating information about the undertaking to GPC’s Executive 
Management Team, Safety Committee (SC) and all employees via the SC 
meeting minutes that will be available on GPC’s intranet. 

4.11.2. Engaging a: 

4.11.2.1. forensic systems and safety management consultant to complete a 
gap assessment of GPC’s Occupational Health and Safety 
Management System (OHSMS), provide recommendations to GPC 
for implementation and complete a follow up audit on the 
implementation of the recommendations. 

4.11.2.2. a health and safety consultant and recruiting a Safety Enhancement 
Project Team Lead to assist in expediting the implementation of the 
OHSMS gap assessment recommendations and provide a ‘fresh eye’ 
approach to how GPC designs its systems. 

4.11.2.3. a third-party auditor to conduct two audits in relation to 76 plant risk 
assessments completed by GPC. The first audit will review 
recommendations already implemented, recommendations not 
accepted and identify any outstanding recommendations that should 
be implemented. The second audit will review and confirm the 
implementation of the recommendations from the first audit. Both 
audit reports, intended actions and confirmation that actions have 
been implemented, will be provided to OIR. 
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4.11.2.4. a certified third-party auditor, to conduct three audits of GPC’s 
OHSMS over the life of the undertaking. All audit reports, intended 
actions and confirmation that actions have been implemented, will be 
provided to OIR. 

4.11.3. Implementing recommendations from the OHSMS gap assessment, referred 
to in paragraph 4.11.2.1 above, in consultation with GPC’s workforce.  

4.11.4. Purchasing, implementing and providing training for two remote controlled 
Tracked Elevating Devices that will reduce manual handling and prevent 
falling objects during maintenance works within GPC workshops.  

4.11.5. Partnering with two Queensland universities to offer a scholarship program for 
three students studying undergraduate degrees in Occupational Health and 
Safety. The programs will provide funding to assist tuition fees and study costs 
and an opportunity for students to utilise GPC’s sites for any practical 
components of their studies.  

4.11.6. Initiating and presenting at two forums for contractors who work on or support 
GPC sites and assets. These forums will promote the initiatives and benefits 
of this undertaking and share lessons learnt arising from the incident and 
relevant aspects of GPC’s key safety programs and initiatives.  

4.11.7. Partner with a driver education facility to fund a minimum of 12 x two-day 
defensive driver training courses over three years for any employees and/or 
their children aged 17-24 years.  

4.11.8. Agreeing to pay $9,450 for OIR’s recoverable costs.    

4.12. I acknowledge that panel members have recommended acceptance of the undertaking 
as an appropriate enforcement outcome in the circumstances of this case.  

5 Decision 

5.1 In making my decision, I have considered and had regard to the evidence and other 
material referred to in paragraph 3 above, and to the facts I have found referred to in 
paragraph 4 above. 

5.2 Because the proposed undertaking given by GPC meets the formal requirements of the 
WHS Act and policy requirements, my discretion whether to accept the undertaking 
under section 216(1) of the WHS Act is enlivened.   

5.3 Based on the evidence, findings and having regard to the objects of the WHS Act, I 
have carefully considered this matter and am of the opinion that the undertaking given 
by GPC is an appropriate enforcement option in regard to this case. 

5.4 I have concluded that an EU is the preferred enforcement option, rather than continuing 
with the prosecution, due to the opportunity to provide lasting organisational change 
within GPC and the implementation of monitored and targeted health and safety 
improvements that will deliver benefits to workers, industry and the community, which 
may not be achieved by prosecution. 

5.5 Under section 216(1) of the WHS Act, it is my decision to accept this undertaking as an 
EU.  

 
Peter McKay 
Deputy Director-General 
Office of Industrial Relations 
07 / 08 / 2023 




