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TERMS OF REFERENCE

Section 584A of the Workers’ Compensation and Rehabilitation Act 2003 requires the responsible
Ministerto ensure areviewis completedat least once every five years on the operation of the scheme.

The nextreview isrequired to be completed and areport tabled in Parliament by 30 June 2018.
The objective of thisfive yearly review is toreportto Parliament on:

1. theperformance of the scheme in meetingthe objectives undersection 5of the Act, including:

(a) maintainingabalance between providing fairand appropriate benefits forinjured workers
or dependants and persons otherthan workers, and ensuring reasonable cost levels for
employers;

(b) ensuringthatinjured workers ordependants are treated fairly by insurers;

(c) providingforthe protection of employers’ interestsin relationto claims fordamagesfor
workers’ injuries; and

(d) providingforemployersandinjured workers to participate in effective returnto work
programs.

2. emergingissuesfacingthe Queensland workers’ compensation scheme; and

3. theeffectivenessof currentrehabilitation and return to work programs and policy settings,
includingways toincrease Queensland’s currentreturn towork rate.



EXECUTIVESUMMARY AND RECOMMENDATIONS

Chapter 1: Introduction

1. The key characteristics of the workers compensation schemein Queensland are thatitisa
centrally funded, ‘short-tailed’, no-fault scheme, with access to common law damages. The principal
administrative partiesin the scheme are the Office of Industrial Relations (OIR), which devises policy
and acts as Regulator, and the insurers, WorkCover Queensland and 28 self-insurers. The system has
undergone frequent review and reform since the early 1990s, including major rewrites of the
legislationin 1996 and 2003, and changesintroduced by the Newman Governmentin 2013, which
were partially reversed two years later.

2. Consultations with stakeholders showed that, overall, they were happy with the broad
operation of the scheme. Theythoughtthatit was financially sound, involved low costs for
employers, provided fair treatment for both employers and injured workers, and was not facing any
crises. Thiswas also consistent with my own assessment of the scheme. Most stakeholders had
some improvements thatthey wanted to make to the system. None, however, wanted to
fundamentally overturn the operation of the system.

Recommendation 1.1: The core architecture of the system should be retained,
and any further changes beyond those envisaged by this report should continue
to involve stakeholder consultation.

3. Some stakeholders were concerned about transparency, forexample about how insurer’s
paymentsto Government were being spent, because of the aggregation of expenditure information
by the Office of Industrial Relations.

Recommendation 1.2: The Minister should ensure that OIR publishes
information on the disaggregated expenditures by the Regulator and other
parts of the Office of Industrial Relations dealing with workers’ compensation
and safety, separate from the Parliamentary Estimates process, in a format
that is friendly to users.

4, Some matters, due in part to time constraints, were outside the scope of thisreport. One
stakeholderraised anissue regardingthe interaction of workers’ compensation legislation with the
Civil Liability Act 2003. This matter warrants furtherinvestigation but, asitrelatestolegislation that
affectsliability inarange of areas, not just workers compensation law, | cannotform a final view on
it.

Recommendation 1.3: The Minister for Industrial Relations and the Attorney-
General should consider the interaction between workers’ compensation
legislation and the Civil Liability Act 2003, in consultation with stakeholders,
and put forward any legislative changes that are consequently necessary.




Chapter 2: The financial performance of the scheme

5. Centrally funded schemes have economies of scale. This contributes to Queensland’s
efficiency. Amongstthe central and managed schemes, the Queensland scheme has the highest
proportion of total expenditure directed to claimants and the lowest proportion expended on
insurance operations.

6. Due to the financial strength of self-insurers, reinsurance provisions and regularly reassessed
bank guarantees, the solvencyrisktothe scheme posed by self-insured employers inthis scheme s
very low. WorkCover continuesto be fully funded and maintains a strong financial position.

7. The premium paid by an employervaries accordingto the size, claims experienceand
industry of the employer, and s calculated using the Experience Based Rating (EBR) system thatis
designedtoreward employers with good injury prevention and management. In 2017-18, its
average premium rate was $1.20 per $100 of wages which, with discounts, averages around $1.17. |
anticipate thatit would continue to remain either the lowest or second lowest amongst the State
schemes.

8. The Workers’ Compensation Regulatoris funded entirely frominsurer contributions.
Chapter 3: Whois a worker? Access to benefits underthe scheme

9. The definition of ‘worker’ in each jurisdiction, including Queensland, is generally intended to
capture the majority of employeesin traditional employment relationships, with some specific
deemed additions. The deemed listsin each jurisdiction are all different. The desirability of drawing
extragroups of peopleintothe protection of workers’ compensation legislationis long standing, and
reflectsthe fact that itis not justemployees who warrant the protection of beneficial legislation.
However, the labour market has changed more rapidly than the definitions of worker.

10. Two related factors help explain the extent to which ‘independent contractors’ feature in
employment: the growth of the employerdrive for flexibility, and the emergence of new forms of
corporate organisation of work (referred to most conveniently as ‘notthere’ employment) to
minimise costs and avoid responsibility for some of the labour costs they would otherwise incur.
‘Independent contractors’ typically are subject to Workplace Health and Safety legislation but are
not entitled toworkers’ compensation or otheremployee benefits. They have inferior occupational
health and safety (OHS) outcomesto ordinary, directemployees. There are potentially adverse
effects notonly for contractors butalso, in cases of deaths, fortheirfamilies, who find it hard to
comprehend how that person’s employment status could have such significantimplications.

11. In many cases, controversy arises asto whether particular peopleshould be classed as
employees ratherthanindependent contractors under employment law orforworkers’
compensation purposes. Oftenthe indiciaused by courtsand tribunalslead toambiguous
outcomes, so cases contesting whether particular peopleare employees orindependent contractors
stillend up before the tribunals or courts. The CaliforniaSupreme Court recently broadened the
meaning of ‘employee’ by replacing an assessment againstvariousindiciawithan ‘ABCtest’. A
shortertestwas, in effect, usedinan Australian Federal Court decisionin 2011 (by Justice
Bromberg), and applied againin some cases between 2012 and 2015. While the law on this issue
has evolved over the past decade, itis still not settled.

12. OHS outcomes forlabour hire employees are also generally inferiorto those direct
employees. At present, the premiumsfor coverage of labour hire workers are paid by theirdirect
employers, the labour hire companies. The host organisationisresponsible under OHS law fortheir



safety, butthere is no financial incentive directly makingthem address it. Jurisdictions overseas
have tried different approachesto dealing with thisissue. Forinstance, one option might be to have
the premiumsstill paid under currentarrangements but the experience rating of the hostemployer
to also partially include the effects of injuries incurred by labour hire workers while on the premises
of or working forsuch a firm.

Recommendation 3.1: The Government should consider the appropriate
handling of experience rating and premiums for workers in labour hire
agencies, including the role of injuries in shaping the experience rating for
premium purposes of host employers. To do this a committee involving the
Office of Industrial Relations (including WHSQ) and WorkCover should be
established, and it should consult with relevant stakeholders and seek external
input from academic researchers before making a recommendation to the
Minister.

13. A majorgap in coverage of the workers’ compensation systemis that regarding unpaid
commercial interns. Thisisarelatively recent phenomenon, and reflects changesinlabour markets,
with commercial internships seenin some industries as a way by which individuals can gaina
competitiveedge inthe labourmarket. Itappearssome businesses engage unpaidinternsto
performwork that might otherwise be done by paid employees.

14. While the legality of unpaid commercial internships is controversial, many interns would not
complain ortake such mattersto the Fair Work Ombudsman (FWO). Theirreplacement wages under
a workers compensation system would be low (usually zero unless the intern has a casual job
somewhere else), so the main expenses would be medical expenses and rehabilitation, and
premiums would be low. Providing coverage would not subvert attempts to have interns classified
as employees whereappropriate, butequally it would enable action to be taken regardless of
progress or otherwise on thatfront. It would be cost-neutral, as premiums would be designed to
cover outlays.

Recommendation 3.2: The Act should be amended to enable coverage of
unpaid commercial interns, with exemptions for interns already covered by
injury insurance arrangements (including student internships undertaken as
part of a course). For the purposes of calculating premiums, employers would
be asked to report to WorkCover the number of hours worked by interns who
were not covered by other injury compensation insurance. Volunteers for non-
profit organisations would not be covered.

15. In recenttimes, harmonisation of national OHS laws has been achieved, but huge
differencesin system designs, in particularthe complexity of the different compensation and
funding models, make it unlikely workers’ compensation laws would ever fully be nationally
harmonised. However, this does not preclude harmonisation asto whois covered.

16. Thereis benefitinseekingaction on national consistency in coverage, butitis nota process
withoutrisks:there isa danger of levellingdown ratherthanlevelling up, and if consistency leads to
areductioninthe beneficial nature of the legislation, it should notbe pursued. Seeking national
harmonisation on the definition of a workerwould not prevent the Queensland government from
takingactionin a specific, innovative area, such as the gig economy. Regardless of which approachis



best, the debate overthisis a matterthe government of Queensland should be involvedin and can
advance.

Recommendation 3.3: The Government should work with other governments
towards achieving a common definition across jurisdictions of ‘worker’ for
workers’ compensation purposes, that would take account of the potential for
some workers, presently treated as independent contractors, to be subject to
exploitation by more powerful organisations.

17. Furtherahead, the Government should engagein discussions about achievingacommon
definition of ‘worker’ foremployment law purposes that would take account of similar factors.

Chapter 4: Claims and benefits underthe scheme

18. A schematicoutline of the claims processis on page xxxiv. It seems that statutory claim
lodgements and statutory payments are relatively stable. While some factors have led to higher
costs, these appearto have been offset by areductioninseriousinjury claims.

19. A workeriseligible forajourney claimwhenthe injury has resulted while travellingto and
fromwork or while on a break from work. In the context of the financial health of the scheme, the
nature of available evidence, the role of journey claims and the large, decentralised nature of
Queenslandinwhich alot of work-related traveloccurs, there islittle to persuade me that the
currentarrangements should not be retained.

20. The National Injury Insurance Scheme (NIIS) forworkplace accidents was introduced into
Queensland workers’ compensation legislation in 2016. It provides eligible, very seriously injured
workers with a lifetime statutory entitlement to treatment, care and support payments. Most areas
of ambiguity in relation to work-related injuries have now beenresolved.

21. That said, it appears that NIIS still has some way to go. At the momentitis unclearhow
much momentumthere isforextendingthe NIISin Queensland (orany other state) beyond
workplace and motorvehicle accidentsinto medical and general accidents, as was the intent, and
thisis not an issue that thisreview has had the time or opportunity to adequately pursue. However,
itisimportant that the government efforts support people who have suffered catastrophicinjuries
inany form and continue cooperatively developing NIISwith aview to eventually extendingits
operation, as originally envisaged.

22. A recentcourt decision affected when adoctoris considered to have assessed somebody for
workers compensation purposes. Thisappearsto have adversely affected some workers with
chronic, insidious or psychiatricinjuries who did do not claim workers’ compensation upon diagnosis
(because they were notincapacitated). By the time the worker experiences anincapacity towork
because of thisinjury, the resultant claim for workers’ compensation can be rejected as being out of
time. Aninsurercan waive the time limitin certain circumstances, but there needs to be more
clarityinthis area.



Recommendation 4.1: The Parliament should amend the Act to give insurers
the discretion to accept a claim lodged more than 6 months after being
assessed by a doctor, if the worker lodges their claim within 20 business days of
certification of an incapacity. The Regulator should develop a practice note
specifying that it will allow such claims where the medical practitioner uses the
Work Capacity Certificate or where the worker can provide other evidence that
they did not know before that date that the injury was covered by workers’
compensation.

23. There are anomaliesinthe calculation of ‘normal weekly earnings’ (NWE) for the purpose of
assessing benefits. There are alsoissuesinthe treatment of award entitlements to time -related
benefits such as penalty rates and overtime pay, as well as hours worked above the standard
specifiedinthe award or agreement. Addressingthis might require legislativeamendment; it
certainly requires further consultation.

Recommendation 4.2: The calculation of normal weekly earnings should be
changed, by removing referencesto modes and medians, and instead avoiding
the influence of outliers on the statistics by averaging the middle half of pay
periods for calculation purposes.

Recommendation 4.3: The government should hold consultations with
stakeholders regarding the appropriate treatment, in the calculation of
benefits over the first 26 weeks, of award entitlements for payments for
additional or unsocial hours, with a view to choosing one of three options:
abolishing the distinction between award rates and NWE, with a new,
intermediate replacement rate; creating a new distinction between overaward
and award entitlements and establishing new replacement rates in such
circumstances; or maintaining the status quo.

24, Great caution should be exercised in any analysisin linkingthe number of claims tothe
numberofinjuries. The system generates good statistics on workers compensation claims, butitis
not designedto collect statistics on workplace health and safety orinjuries. Accordingly, anyone
planning on using system-generated claims statistics needs to be conscious of the virtues and
limitations of those data.

Chapter 5: Psychological and psychiatric injuries

25. Psychological or psychiatricinjuriesinclude arange of cognitive, emotional and behavioural
symptoms that have an impact on a worker’s life and can significantly affect how they feel within
themselves and interact with others. These claims are asmall proportion of the number of claims
but they are quite different to physical injury claims: they take much longerto decide; amuch higher
proportion are rejected; they involvea much greater amount of time off work; they have a much



lowerreturntowork rate; and they have a higherrate of disputation overdecisions. The incidence
of such claimsincreased several years ago but has declined slightly overthe pastfouryears.

26. As with other Australian jurisdictions, where a psychiatricor psychological injury is said to
arise from ‘reasonable managementaction’, itisexcluded. There issome uncertainty as to what
that means. Inall jurisdictions the workplace must be a ‘substantial’ or ‘significant’ (as was
previously the case in Queensland) contributing factor. In 2013, the Newman Governmentrequired
the workplace be ‘the majorsignificant factor’ inrelation to psychiatricand psychological injuries.
The label ‘the major’ probably has more symbolicvalue forthe parties thanits practical impact,
which appears small though probably real. Onthe other hand, there seems no good reason for
Queenslandto be out of step with the otherjurisdictionsin Australia, none of which appearto
require work to be ‘the major’ contributory factor.

Recommendation 5.1: The current definition of injury for psychiatric or
psychological disorders in the Act should be revised to remove ‘the major’ as a
qualifier for work’s ‘significant contribution’ to the injury, to bring Queensland
into line with other jurisdictions.

Recommendation 5.2: OIR, in consultation with stakeholders, develop an
information booklet for participants that clearly sets out examples of
‘reasonable’ and ‘unreasonable’ action for the acceptance of psychological and
psychiatric injury claims.

27. Psychological /psychiatricinjuries have a profound effect on a worker’s life both athome and
work and are one of the most complex claim typesto be managedinthe workers’ compensation
scheme. The current system appears to be inadequate interms of providing the tools to support
employersto facilitate early intervention and in enabling support services to workers who may be
suffering from a psychiatricor psychological disorder during the claims determination period.

Recommendation 5.3: The Office of Industrial Relations work with insurers to
implement best practice claims management for psychological claims by
adopting the principles of the Best Practice Framework for the Management of
Psychological Claims in the Australian Workers’ Compensation Sector.

28. The bestapproach inrelation to claims management itself would be forinsurers to meet the
cost of a prescribed number of psychological treatment services up until the time the claimis
decided. This would ensure workers receive timely support and necessary treatmentand provide
appropriate incentive for reasonable claims decision time frames. If it was subsequently determined
that the injury did satisfy the requirements to be work-related and compensable, the cost would
ultimately be borne by the employerthrough the experience rating system (at least, forlarger
employers). Ifitwasinstead determined thatthe injury did notsatisfy the relevant requirements,
the cost would be borne by the insurerand have no bearing on the experience rating of the
employer concerned.



29. Provision of these servicesis notintended to have any bearing on liabil ity or acce ptance of
the claim. However, itis often through actioninthese early stages that the cost and damage caused
by a psychological or psychiatricinjury claim can bestbe reduced. The costof mentalillnessis high,
and itis notalways easy to sort out the different contributing factors (whichisone reason why it
takesso longto determine aclaiminthisarea), but early action at the workplace will possibly reduce
that costs for employers, and especially do so for workers and society as a whole.

Recommendation 5.4: Early intervention in cases of potential psychological or
psychiatric injury should be promoted by requiring insurers (on a ‘no prejudice’
basis) to cover the costs of treatment for such injuries before liability has been
assessed, up to a limit (defined by reference to a time period). These costs
would not form part of the experience rating of the relevant employer, if the
claim is subsequently rejected.

Follow-up recommendation 5.5: The requirement for ‘no prejudice’ early
intervention on psychological and psychiatric injuries should be evaluated after
two years, with a review including consultation with stakeholders, including
mental health expertsand action groups. That evaluation should also be
considered by the next five-yearly review.

30. One other matterthat became apparentfrom the material submitted to this Reviewwas
that frequent exposure to multiple examiners and providers of psychological or psychiatricservices
did not assistinjured workers achieve recovery and rehabilitation, and in fact it probably harms
them.

Recommendation 5.6: The Regulator and insurers should do everything they
reasonably can to minimise the number of examiners and providers of
psychiatric or psychological services that workers with psychiatric or
psychological injuries are requiredto see.

Chapter 6: Rehabilitation and return to work

31. The performance of the Queensland system onreturntoworkis notas strongas other
aspects of the system. While financially the system appears very strong compared to other
jurisdictions, its performance on return towork (RTW) is less outstanding, and relativeto other
statesdepends onwhatreference yearis used (due inturnto data difficulties). While many aspects
of the system promote RTWin the period where the greatest opportunities to do so occur, and
where the efficacy of such efforts are the greatest, there is less emphasis on sustained or ‘durable’
return to work, especiallyamongst workers who have proved difficult to place back in workin the
early months afterinjury.

32. While return towork is a valuable and appropriate objective, it may be that itis being
measured too early and this may be having counterproductiveimpacts onincentives and behaviour



inthe system. Ata minimum, there should be some systematicfollow-up of previously injured
workers, on at least one, probably more occasions, after the time at which the claimis currently
closed. Thiswould enable understanding of their currentemployment status and their functioning
post-injury, and identify whetherany further actionis required.

33. The introduction of new measures and concepts would notimply that the ‘short term’
nature of the Queensland scheme is beingabandoned and the scheme movingtoa ‘longtail’
scheme. The purposeis to ensure that whatinsurers see as ‘successful’ outcomes (injured workers
returningtowork) are genuine ‘successes’.

Recommendation 6.1: To enable a focus on more durable return to work,
insurers should follow-up workers some time after benefits have ceased, to
ascertain their current employment status and their functioning post injury,
and identify whether any further action (such as referral to a specific program)
is required.

Recommendation 6.2: Insurers should collect and publish administrative data
on durable return-to-work rates as key performance indicators.

Follow-up recommendation 6.3: The efficacy of new durable return-to-work
measures in use should be reviewed after several years usage, or at least in the
next five-yearly review.

34, With the demise of the Return to Work Assist (RTWA) program, there seemstobeagapin
the provision of RTW services, arguably to the group that needs them the most (butfor whomthe
provision of services is most difficult). A particulargap inrelationtoinsurerresponsibilitiesis after a
worker’s entitlement to compensation ceases (forexample, aninjured worker receives their notice
of assessment, accepts alump sum paymentandis no longerentitled to compensation but may still
not be able to return to work).

35. Insurers already have in place programs of some type to provide support forthose who have
not returned to work at the end of theirstatutory claim, and for those who are not workingwhen
theylodge a common law claim. However, there is nosupport at all forthose who lose theirjobs
sometime afterinsurers administratively closed their claim because they had returned to work.

36. Unfortunately, we know very little about workers who lose their jobs sometime aftertheir
claimisadministratively closed becausethey had previously returned to work. Thisisimportantto
understand because of the high costs to society and governments when people are not working or
not workingto their capacity.

37. Allinsurers currently have an accredited return to work program, access to which could be
extended by requiring the insurerto assess the rehabilitation and return to work needs of all who
meeta setcriteriaand referringthem, if necessary, to the accredited program. Itis clearly betterif



potential problems are identified early, when there is agood window of o pportunity toinfluence a
worker’s return towork outcome.

38. Data analytics provides anincreased opportunity to do this but, if human decision-makingis
not pivotal, there are dangers with potential biases and an individualised approach to rehabilitation
tendsto produce betteroutcomes. If dataanalyticsis usedtoidentify injured workers whose
circumstances increase the probability of them having difficulty in returning to work, and target
additional assistanceto those workers, then it has the potential to do more good than harm.

39. Separately, itisimportantto ensure that no injured workerslips between the cracks and all
injured workers are provided with supportto return to work.

Recommendation 6.4: The Act should be amended to specify that an insurer
retains responsibility for rehabilitation and returnto work even after the
entitlement to compensation ceases for a defined period, to ensure as much as
possible that the worker either achieves or has had every reasonable
opportunity to achieve a durable return to work.

Recommendation 6.5: Insurers should be required to assess the rehabilitation
and returnto work needs of all workers during the management of a claim and
refer them to the accredited program if the assessment identifies a significant
risk to the worker’s return to work. However, decisions such as these (or any
other by the insurer) should be made on the basis of human judgement by staff
of the insurer, and not purely on the basis of algorithmic outcomes. An insurer
should also be required to refer an injured worker to an accredited RTW
program if, at the end of entitlement to compensation, the worker has not
achieved a returnto work. The entitlement to participate in the program
should continue until the worker achieves a durable return to work or the
insurer decides that either: the worker is not reasonably participating in the
accredited program; or further participation will not reasonably contribute to
achieving a durable return to work.

Recommendation 6.6: Workers should have a right to request a referral to an
accredited return-to-work program.




40.

Follow-up recommendation 6.7: An assessment should be undertaken within

two years (and no later than the next five-yearly review) of the demographic
and job history characteristics of workers who lose their jobs sometime after
their claim is administratively closed because they had previously returnedto
work, and an assessment made as to whether any further legislative
amendments are required, such as whether it is necessary to expand their
entitlement to support beyond what is currently permitted under the Act.

Because the Regulatornolongeraccredits rehabilitation and return to work coordinators
(RRTWCGs), ithas alsolost the ability to educate and share industry best practice across the network
of coordinators. Thereisalsoresultant uncertainty about the quality of some RRTWCs. That said,
training should recogniseindustry-specific circumstances and take account of situations where

RRTWCs have already achieved adequate training or qualifications.

41.

Recommendation 6.8: The requirement that rehabilitation and return to work
coordinators in larger organisations be appropriately qualified should be
reintroduced, but with a transition period, partial or full credit for prior relevant
training, and consideration given to the inclusion of industry-specific modules
in the accredited training.

Recommendation 6.9: The Office of Industrial Relations should work in
collaboration with insurers to develop a comprehensive plan to support that
rehabilitation and returnto work coordinators, and encourage uptake in
industry, particularly within industry sectors that have a durable return-to-work
rate less than scheme average.

Recommendation 6.10: The Act should be amended to oblige employers that
are required to engage a rehabilitation and return to work coordinators
(RRTWC) to provide a list of all RRTWCs engaged by the employer, and include
in this list the RRTWC contact details and the workplace/s they have
responsibility for. This information should be available to the Workers’
Compensation Regulator and insurers for the purposes of educating and
supporting these officers, and validating requirements.

Comments were made by several stakeholders that there needed to be animprovementin

the regional presence of the administrators of workers’ compensation in Queensland. With
developmentsin digital technology, the need foradministration through WorkCoverto be

centralisedin Brisbane is notas strongas it was a decade or two ago. As well as makinguse of such



technologies, WorkCover’s regional presence might also be improved through collaborative work
with otheragencies.

Recommendation 6.11: WorkCover should hold detailed consultations with the
Office of Industrial Relations and stakeholders, as well as with its own
employees, on ways in which its regional presence can be improved, with the
objective of having a discernible proportion of its staff based outside Brisbane
by the time of the next review.

Follow-up recommendation 6.12: At the time of the next five-yearly Review (as
well as in its annual reports before then), WorkCover should specifically report
on actions it has taken to regionalise its operations, the effects and its future
plans.

42. Small businesses require additional assistance to ensure their workers are not
disadvantaged, due to theirlow resources and infrequency of claims and rehabilitation experience.
Consideration should be givento WorkCoverfunding aselect number of allied health professionals
from WorkCover’s Returnto Work panel to undertake appropriate activities. These professionals
would also liaise with the injured workers’ treating health practitionerto ensure sustainable return
to work outcomes.

Recommendation 6.13: To assist small business to provide sustainable returnto
work options for injured workers, WorkCover should fund allied health
professionals to undertake job task assessments at small businesses.

Chapter 7: Prevention, education and compliance

43, Most prevention activities in workers’ compensation relatetoimproving heath and safety at
the workplace. These are the core responsibility of Workplace Health and Safety Queensland
(WHSQ). There are, however, some joint activities. Effective WHS preventioninitiatives need a
systematicapproachinvolvingawide range of intelligence and data. It would appearthat thisis
more appropriately managed by WHSQ, which has the legislative responsibility for ensuring work
health and safety. WorkCover’s priorities should continue to be focused on premium collection,
claims managementandin particularrehabilitation and return to work, thoughiits ability to fund
preventioninitiatives should be made clearer. Ajointagency steering committee is also needed.



Recommendation 7.1: WorkCover and Workplace Health and Safety
Queensland (WHSQ) should work together more closely, in particular by
WorkCover using timely access of micro-level claims data to inform WHSQ of
potential areas for intervention. A joint agency steering committee should
also be established administratively to ensure WorkCover has inputinto
prevention initiatives and provide for the report back on prevention
initiatives and performance. Where WorkCover detectsa patternor trend
that warrants intervention, it should immediately notify and meet with WHSQ,
so that a cooperative strategy for intervention can be developed.

Recommendation 7.2: The Act should be amended to make clear WorkCover’s
ability to fund prevention initiatives.

44, During stakeholder consultations, several stakeholders commented onthe combined one-
stop shop website of the organisations operatingin this space, interms of the accessibility and
usefulness of the information. While thisisanarea thatis constantly evolving, itappearsthat many
people would benefitfrom animprovementin the navigability of the combined website.

Recommendation 7.3: Following consultation with stakeholders, the Office of
Industrial Relations (including WHSQ) and WorkCover should revise and
improve their web presence to make it more accessible and useful to users.

45, The Injury Prevention and Management (IPaM) program, ajoint funded initiative between
WHSQ (within OIR) and WorkCover, and led by WHSQ, works closely with Queensland businesses to
ensure systemsare in place to prevent workplace injury and, if people are injured, returnthem to
meaningful and appropriatework, as soon as practical. It has three components. IPaMAdvance
appearsto be very well received by many stakeholders and is clearly effective in improving WHS
outcomes and reducinginjuries and claim costs. IPaMAdvance would seemto be an obvious
candidate forexpansion. However, itis not clearthat the strong evaluation performance of IPaM
Advance can be extended to the othertwo, more recent, IPaMprograms: IPaM Evolve and IPaM for
Small Business.

Recommendation 7.4: Support for the IPaM Advance program should be
maintained and expended across those parts of the large business sector with
relatively poor performance.




Follow-up recommendation 7.5: WorkCover, in close consultation with OIR
(including WHSQ), should undertake experimental research within sub-samples
of its small business clientele to rigorously compare the effectiveness of various
policy potential approaches for improving WHS outcomes and claims
experience amongst small business. The outcomes of evaluations through that
research should inform further policy development within WorkCover in
relation to small business. They should also be considered by the next five-
yearly review.

Follow-up recommendation 7.6: If IPaM Advance cannot be extended across
the medium business sector, then WorkCover should test policy approaches for
medium sized businesses using a methodology similar to that described above
(regarding follow-up recommendation 7.5) for small business. If that is done,
the outcomes of evaluations through that research should inform further policy
development within WorkCover in relation to medium-sized businesses. They
should also be considered by the next five-yearly review.

46. The problem of non-awareness by workers is most likely to occur amongst vulnerable
workers, andin particular amongst vulnerable workers employed in firms that themselves do not
comply with the legislation. Acommonwayin which governments promote education of workers,
includinginrelation totheirrights, isto transmitinformation through the employer, sometimes
compulsorily. However, this does not provide much of amodel for workers’ compensation
education. Ifan employeris notthemselves complying with the legislation, they are hardly goingto
pass onto workers a statement of theirrightsunderthatlaw. It seems necessary, therefore, fora
state agency to engage in a direct official campaign to educate workers of theirrightsin workers’
compensation. Thatcampaign would best be run by WorkCover. An educational campaign would
needtobe available in multiple languages.

47. Other campaigns promoting awareness of workerrightsare orwill be run by other
governmentagencies, including Workplace Health and Safety Queensland (WHSQ) and the federal
Fair Work Ombudsman (FWO). WorkCovershould work with these agencies to produce a jointly run
and jointly funded educational campaign (or campaigns)thatincrease awareness amongst
vulnerable workers of theirrights under workers’ compensation law (and otherlaws regarding
employeeentitlements and protections).

Recommendation 7.7: WorkCover should jointly fund and run an educational
campaign aimed at promoting awareness amongst disadvantaged groups of
their rights under workers’ compensation legislation.

A major part of this should be done in co-operation with Workplace Health and
Safety Queensland and/or the Fair Work Ombudsman, making maximum use
of joint resources and overlapping interests.

48. Some groups of workers who need education would not necessarily be reached through the
above approach. WorkCover should take steps to ensure that all workers of non-compliant firms are



informed of theirrights under workers’ compensation legislation. WorkCover also needsto consider
what specificactivities need to be done toincrease awareness amongthose at risk of disadvantage.

Recommendation 7.8: WorkCover should also take steps to ensure that workers
in identifiably non-compliant businesses are made aware of their rights, and
should consider what steps should be taken to increase awareness among
those not covered by any joint program with the FWO who would be at risk of
disadvantage as a result.

49, The broader question of encouraging worker activities that promote safety and good health
at work, and facilitate prevention of occupational injury and illness would be a separate educational
activity, but nonetheless one that should be explored. There would also be benefit, in more
unionised sectors, of developing educational programs jointly with relevant trade unions, targeted
to the particular circumstancesinthose industries. The Regulator should monitorand evaluate the
efficacy of these educational programs and consider which, if any, have applicationin self-insured
organisations aswell.

Recommendation 7.9: WorkCover should explore educational programs,
including jointly with WHSQ and with relevant trade unions, promoting good
practice by employers and workers to minimise the risk of occupational illness
and injury, including psychological or psychiatric injury and alerting workers to
their rights under safety and compensation legislation.

Follow-up recommendation 7.10: The Regulator should monitor and evaluate
the effects of any new educational programs and consider which, if any, have
application in self-insured organisations as well. If it concludes that one or
more of them is warranted, it should advise the Minister and hold consultations
with the stakeholders to determine the best way of financing and
administering it or them.

50. In orderto maintainthe currency of theirregistration, medical practitioners are required to
regularly participate in continuing education. This continuing educationis mostly provided by or
through the professional bodies, and typically involves a series of optional modules of varying
length, difficulty and hence accredited value.

51. A new module should be developed that coversthe issuesinvolvedin workers’
compensation, occupational therapy and return to work from the perspective of amedical
practitioner. Stakeholder consultations revealed that somethinglikethis has been done once
before, butit was under-utilised because it was only asmall course—2 continuing professional
development (CPD) points inthe GPs program—and hence few medical practitioners saw it as help
in gainingthe 50 CPD points necessary for continuing registration. Amongstthe issues coveredin
such a module, some non-medical matters would also likely need to be dealt with (such as eligibility
criteriaand benefits).



Recommendation 7.11: The Regulator, the Australian Medical Association
(AMA) and the Royal Australian College of General Practitioners (RACGP)
should jointly develop a course on workers’ compensation, occupational
therapy and return to work for general practitioners, of approximately 25-30
CPD points, for inclusion in the continuing education registration requirements
for general practitioners. The AMA and the Regulator should also explore with
professional colleges representing other medical specialist groups the
feasibility and desirability of developing related modules for their own
continuing education requirements.

52. Consultations revealed some matters where stakeholders considered that awareness
amongstemployers could be improved. The first was awareness of mental healthissues. Some
considered thatthere was a stigma attached to psychological injuries that was unwarranted, and
that the negative attitudes employers felt forthis translated into negative attitudes amongst other
workers.

53. Another concernwasthat top level managers, avery time-poor group and hence difficult to
access, may lack appropriate knowledge but make the key strategic decisions that shape the
workplace environmentand theirsubordinates’ behaviour. There also appeared to be significant
evidence presented that employerresponses toinjuries could be very influential in determining
whetheracommon law action was pursued against the employer, because of theirimpacton
workers’ sense of injustice. This has some legal implications forliability that need to be addressed.

Recommendation 7.12: The Act should be amended to exempt apologies
provided by employer representatives following a workplace injury from being
considered in any assessment of liability.

Recommendation 7.13: Education of employers should give special attention to
the benefits for workers and employers of: offering effective support, including
but not restrictedto apologies, after a workplace injury; the gains for
workplace health from good management practice; and the question of how to
gain the attention of CEOs and influence strategic decisions affecting the
workplace environment.

54, While safety bonuses are conceptuallyrelated to experiencerating, and may be a way firms
attemptto alignindividual incentives to firmincentives, they were raised by several stakeholders as
generating perverse incentives. There is substantial evidence of the difficulty of designing
appropriate financial incentive systems for employees to match the objectives of the organisation.
Organisations can respond to a financial incentive (experience rating) by changing the systems
operatinginthe workplace, butindividual supervisors and employees cannot. Short-term benefits
forindividuals ableto claim theirbonuses might be at the expense of long-term costs arising from
systemicfailures disguised by individual behaviours.



55. Thisis a matteron which, forbetter or worse, the review has not had enough time or
resources to come to a definitive conclusion. Itisa matterthat requires good research.

Follow-up recommendation 7.14: The Minister should commission research
investigating the relationship between safety bonuses and safety performance,
using linked employee survey data. The results of that research should be taken
into account in the next five-yearly review of the scheme.

56. An issue for WorkCoveris non-compliance of employers in payment of premiums, due either
to employers understating their wages payments to particular workers, or not declaring the
existence of particular workers. Compliance could be improved by some coordination between and
jointinvestigations by WorkCoverand the FWO.

Recommendation 7.15: WorkCover should improve the compliance of
employers with their obligation to pay premiums by improving coordination
with the Fair Work Ombudsman. The agencies should discuss whether this is
best achieved through better information sharing between FWO and
WorkCover or by the secondment of one or more officers from WorkCover to
FWO (or vice versa).

Chapter 8: Common law claims

57. Queensland’s unlimited access to common law offsets the ‘short tail’ nature of the scheme,
that is, workers can access common law to receive damages to meet their future needs arising from
disability. The finalisation of acommon law claim enablesinjured workers to exit the workers’
compensation systemyears earlierthanin otherjurisdictions. This enables WorkCoverand self-
insurerstoreduce theirtail of claims, providing significant cost savings. The lump sum payment
allows workers to move onwith their lives rather than remaining on benefits for many years as is the
case insome jurisdictions.

58. Common law claimfrequency has dropped to 0.12 percent of the Queensland workforce.
The rate of statutory claimsthat convertto common law claimsis steady at 3.5 percent. While
common law claims make up only a small percentage of claim numbers, they representalarge
proportion of scheme costs.

59. Legislativeamendmentsin 2013 introduced athreshold to restrict access to common law
damages. In 2015, the threshold was removed forinjuries onorafter31 January 2015. Although
some stakeholders argued forits reinstatement, athreshold would be avery bluntandinequitable
instrumentthatends up placing pressure on other parts of the system.

60. While the New Zealand system shows that abolishing common law can be consistent with a
low-cost scheme with alow injury rate, the merits or otherwise of that scheme needto be
addressedintotality, anditis not necessarily agoodideato cherry-pick aspects of that scheme. If
considerationistobe giveninfuture to the restriction orabolition of common law access, it should
be part of a broad ranging review that considers the entirety of amodel such as that of New
Zealand. Thisreview has not been able to do that and has not been asked to do that.



61. There are aspects of common law that are worth understanding more about. Further
research may provide additional clues on useful measures that can be undertakento reduce
common law costs without changing the fundamental design of the system. The use of research
comingfrom, for example, Monash University toinform decision-making indicates the growing,
useful role thatresearch can play inimproving the operation of workers’ compensation systems.

Follow-up recommendation 8.1: Further research should be commissioned by
WorkCover and OIR to investigate aspects of improving the operation of the
workers’ compensation system. Current and future research should be
published so informed discussion can follow; where it contains commercially
sensitive information, a version that has had the commercially sensitive
information removed should instead be published. Likewise, research
commissioned by other stakeholders should be published once commercially
sensitive information is removed. It should also be considered by the next five-
yearly review.

62. Recently legislation was introduced to nullify ‘hold harmless’ clauses, which had been
interpreted as enablingahostemployertotransferthe liability forcompensationtoan insured
labour hire company (thatis, to WorkCover). They canalso be viewed asaninstrument designed to
defeat legislative intent. One stakeholderraised concerns asto whetherthe intention has been
achievedinthe legislation. We will not really know whetherthese concerns turn outto be correct
until they are tested inthe courts.

Follow-up recommendation 8.2: OIR should closely monitor application of
section 236B and, if its implementation does not adequately reflect the
government’s intention in overturning the Byrne decision and preventing the
transfer of liability of head contractors onto WorkCover, the government
should be in a position to quickly introduce legislative amendments to
implement the intent.

63. It was suggested that plaintiff solicitor fees should be monitored and controlled by the
Workers’ Compensation Regulator. Itisa matter fora workerasto whetherhe or she wishesto
enterintoa private contract with a solicitorto be legally represented and regulation and protections
are in place to govern that relationship. However, thereisapublicinterestin knowing how much
the costs inthe compensation system are driven by legal expenses, while protecting the
confidentiality of private contracts between plaintiffsand lawyers.

Follow-up recommendation 8.3: Data on the distribution of common law
payouts, between plaintiffs and legal expenses at the time of settlement,
should be collected on a confidential basis by an agency independent of the
parties. That agency (or an approved organisation contracted for that
purpose) should publish annual summaries of the data including breakdowns
by size of settlement, type and size of employer and core demographics of
plaintiffs.




Chapter 9: Self-insurance

64. There are both advantages and disadvantages to the system from having self-insurance
available. Onthe positiveside, directinvolvement by the employerin rehabilitation is one of the
better ways to promote rehabilitation. Onthe negative side, the same costincentives that promote
active involvementin rehabilitation also encourage self-insurers to disguise or dismiss workplace
injuries. Thisis mostly the case forless seriousinjuries orinjuries that take some time to manifest
themselves fully.

65. However, problematicbehaviouris not restricted to self-insurers. Self-insurers can
sometimes also be veryinnovative. The availability of common law damages acts as a constrainton
the behaviour of all organisations, including self-insurers. Overall, self-insurers face incentives that
can make themsimultaneously better-behaved and worse-behaved than non self-insured employers
of comparable size.

66. The principal methods of monitoring and auditing self-insurers used by the Regulatorto
assess theirsuitability foralicense renewal—analysis of quantitative data of various forms and the
undertaking of claims audits—will not necessarily detect problems that some workers have with
‘high risk’ self-insurers (touse atermin the PwCreport).

67. The best way to tap intothe potential forself-reported data would be to encourage reports
by affected individuals, theirrepresentatives or people aware of theirsituation. The Regulator could
alsoanonymously survey injured workers at the time of licence renewal, to assess their experiences
with the self-insurer, if the Regulatorfelt thatits deliberations would be betterinformed by doing
so. In assessingself-insurers and studying their workers, the Regulator should pay attention to the
‘earlyintervention’ programs of some self-insurers.

Recommendation 9.1: The Regulator should encourage stakeholder input into
the process of licence renewal for individual self-insurers, including by
aadvertising for submissions when determining whether an employer is fit and
proper to be a self-insurer. It should also survey injured workers in the lead-up
to licence renewal.

Follow-up recommendation 9.2: The Regulator should, jointly with other parts
of OIR (including WHSQ) and WorkCover, undertake or commission survey
research comparing the post-injury experience of workers under ‘early
intervention’ programs and in more conventional employers. The outcomes of
that research should inform future policy development in relation to ‘early
intervention’ programs. It should also be considered by the next five-yearly
review.

68. A matterraised bya number of stakeholders was the exemption of self-insured employers
fromthe obligation to notify WorkCover as soon as they are aware of a workersustaininga
compensable injury. Equivalence between self-insured employers and those covered by WorkCover
wouldtherefore be provided if self-insured employers were required to reportallinjuriestothe
workers’ compensation insurance arm of the organisation. To ensure thatthis process was followed



by self-insured employers, the breadth of auditing by the Regulator could be expanded toinclude all
injury management activities, including functions like ‘early intervention’ programs.

Recommendation 9.3: The Act should be amended to require all injuries to be
reported to the relevant Insurer, with no exemption for self-insurers.
The insurer should then pass that information to the Regulator.

69. If the requirementtoreportall injuries was combined with an obligation to presentan
injured workerwith aninformation sheet outlining theirrights, it may increase the likelihood that
injured workers of self-insured employers would exercise theirrights to make a workers’
compensation claim. A negative side-effectand concernfor self-insurers may be that workers would
become more litigious and less focused on rehabilitation and return towork. Itisdifficulttoknow
what to make of these competing perspectives. Such a requirementwould also be very difficultto
enforce.

70. This question of a compulsory information sheet could be set forreconsideration at alater
date. If stakeholderinputintothe license processis effective and adequate, then there would be no
needtorequire aninformation sheettoaccompany everyinjury.

Follow-up recommendation 9.4: The question of whether any information
regarding the injured workers rights must be provided to all injured persons on
notification of an injury should be considered at the next five-yearly review.

Chapter 10: The Changing nature of work and the ‘gig economy’

71. There is growing concern that the legal structures underpinning some ‘gigeconomy’
arrangements provide amechanism for platforms to shift costs and risk to workers, and for gig
workersto be exploited due the way they are being engaged. Although the platformeconomyis
presently small as a portion of the overall workforce, it has the potential to grow significantly. One
factor inthat is the changes overthe past three decades that have underpinned its emergence.
These include: the emergence of the managerial desire for greaterflexibility; the growth of new
models of management structure; and the development of new digital technologies. The last
appears to enable algorithmicmanagement to substitute for control viathe employment
relationship.

72. This pattern means that the ‘control’ test, applied in common law to establish whetheran
employment relationship exists, is problematic. This growth of digital technologies and the
opportunities they providefor new forms of control in response to consumer ‘demands’ may
facilitate the expansion of the platform economy.

73. Many full-timeworkersin the platform economy are vulnerableand receive low wages that
would be below that normally applying to the relevant award. They are often not classed as
‘employees’ (thoughinternationally there is much uncertainty about their treatment, with varying
interpretationsin different jurisdictions)and so they are often not covered by workers
compensation systems. They have low power.



74. Decisions by courts and tribunals internationally give contradictory indications on whether
‘gigeconomy’ workers are ‘employees’. The uncertaintyinthe law is createdin part by the wayin
which traditional legal conceptions of control and indicia of employment have failed to match
contemporary practices of corporate control and publicunderstanding of what they mean.

75. Unlike crowdwork (the otherform of ‘platform economy’ work), work on-demand via apps
lendsitself to regulationin relation to workers’ compensation. Argumentsin favour of legislated
coverage of such platform economy workers include: their vulnerability; the low likelihood they
would adopt voluntary methods of compensation coverage evenif such things were made available
to them; the externalisation of injury costs; the likely illegality of the pay and conditions of many ‘gig
workers’ absent possible contrivances to avoid classingthem as employees; the flow-on effects to
otherworkers; the conceptual similarity to labour hire (but with contractorsinstead of employees);
and the spread of on-demand work viaapps to a number of industries.

76. There are several possible options forthe coverage of gigeconomy workersin workers
compensation systems. Most have a number of drawbacks, especially when applied in astate that
operatesinthe context of a federal system of employment law dominated by the Commonwealth
parliament. The preferred approachistoredefine the coverage of workers compensation laws and
responsibilities to encompass those who work underagency arrange ments, and require payment of
premiums by the intermediaries or agencies.

Recommendation 10.1: The coverage of the Act should be redefined to include
any person engaged via an agency to perform work under a contract (other
than a contract of service) for another person. This would exclude employees of
licensed labour hire businesses and employees of firms that engage
contractors, and specify that it applied where at least two parties were in
Queensland at the time the work was undertaken.

Recommendation 10.2: Intermediaries or agents who engage any person to
perform work under a contract (other than a contract of service) for another
person should be required to pay premiums, based normally on the gross
income received by the intermediaries or agencies.

77. There should also be a program to facilitate the returnto work of injured gig workers. ltwill
also be necessary to make both parties aware of the new arrangements. Many gigworkers are likely
to beignorant of theirrights and responsibilities even after changes are made. Itwill also be
importantto make platform firms aware of their responsibility to pay premiums, and they can be
used to provide some of the information foremployees.

Recommendation 10.3: The Regulator should have the capacity to exempt
intermediaries or agents from the obligation to rehabilitate injured workers. This
would normally be done unless the Regulator considered that the agent had the
capacity to perform this role. In such circumstances, injured agency workers would
immediately come within the scope of WorkCover’s proposed extended return to
work program, referredto in recommendation 6.5.




78. While thisisa matteron which the State can and should take the initiative, there would be
benefitsfrom consultation with other states and the Commonwealth, to consider the implications of
the changing nature of work for the definition and regulation of work.

Recommendation 10.4: The Office of Industrial Relations and WorkCover
should manage a two-pronged information campaign, designed to build
awareness of new arrangements for ‘gig economy’ workers, making use of
both the processes by which workers are signed up to platforms, and the online
environment that they frequent.

Chapter 11: Dispute resolution

79. One feature of recenttimes has been the increasing number of self-represented appellants.
Due to inexperiencewith judicial procedures, and at times concerns and impediments due to
psychological injury, self-represented appeals take longerto conclude and are less likely to be found
infavourof the appellant.

80. Up until mid 2017, self-represented appellants wereable toaccessfree assistance through
LawRight, funded through a Commonwealth grant that was not renewed for2017-18. By all
accounts, the service was well run and only offered to those who met the eligibility requirements.
Since this service has folded, vulnerable workers without the funds forlegal representation have no
otheroptionbutto self-represent.

Recommendation 11.1: Free assistance for self-represented appellants should
be supported through grant funding from the Queensland government, broadly
along the lines of the previous funding of LawRight’s QIRC Workers’
Compensation Appeals Service. OIR, the QIRC and legal associations, should
work to devise a mechanism of support for such appellants.

81. The Act does not provide an employer with the right to appearas a party whena worker
appealsareview decisiontothe Queensland Industrial Relations Commission (QIRC). The Regulator
encourages employersto be involvedinthe appeal by providing information and documentsand
access to relevant staff. To have the employer as a separate party may over-complicate the matter
and be unfairly detrimental to a worker, particularly wherethe worker has sustained a psychological
injury. However, itwould be appropriate to provide the employer with an opportunity to be heard
by the Regulatorbefore adecisionis made to concede anappeal.

Recommendation 11.2: The Regulator should put in place procedures to require
it to consult with the relevant employer before conceding an appeal in the
QIRC.




Chapter 12: Conclusions

82. The recommendations that come out of this report are broadly improvements at the margin,
but will nonetheless make the system work considerably better. These includerecommendationsin
relationto:the management of psychological injuries; rehabilitation and return to work; prevention,
educationand compliance; and, importantly, workersinthe platform economy. Itis essential that
the workers’ compensation system maintain pace with developmentsinthe labour marketand the
economy.

83. Some other mattersrequire further consideration orresearch, including the experience
rating of labour hire and host employersinlabour hire situations; injury prevention and
management programs for small and medium employers; early intervention programs; and the
effects of safety bonuses. Itisalsoimportant that some of the initiatives recommended in this
report be evaluated properly intime forthe nextreview.

84. One of the recurringthemes | have encounteredin thisreview is the overlap between OHS
and workers’ compensation policy. This overlap of issues means that, at some stage, there should be
areview thatlooks at both OHS and workers’ compensationissues. It does notfollow thatall future
reviews should encompass both OHS and workers’ compensation. Mostwould not. Buteveryso
often, itisnecessarytolookindetail at how both systems operate together.

Follow-up recommendation 12.1: The next five-yearly review should encompass
both OHS and workers’ compensation in Queensland.




GLOSSARY

Term

Accepted claim

Accident Insurance Policy

The Act

AiGroup
AMWU

Appeal conceded

Appeal dismissed

Appeal settled

Appeal struck out

Appeal upheld

Appeal withdrawn

Average premium rate

Average settlement cost

Definition

When the first decision about the application for compensation is
to accept the claim. This excludes claim decisions where the first
decisionisrejected, cancelled, withdrawn, report only orcommon
law only

A workers’ compensationinsurance policy, compulsory for
employers engaging workers. The policy covers the employer’s
liability for workers’ compensation and damages arising out of an
work-relatedinjury sustained by their worker, no matterwho or
what caused it

The Workers’ Compensation and Rehabilitation Act 2003 (as
amended)

Australian Industry Group
Australian Manufacturing Workers’ Union

The regulatorindicatestothe partiestothe appeal and the court
or commission thatit will not be defendingthe review decision

Afterhearingevidence, the Commissioner or Magistrate has
dismissed the appealand confirmed the review decision

The partiesto the appeal have negotiated a settlement out of
court

Appealsstruck out by the Commissioner or Magistrate because of
failure of the appellantto comply with legislative, court or
Commissionrequirements

Afterhearingevidence, the Commissioner or Magistrate has
upheldthe appeal and setaside orvaried the review decision

Appealis withdrawn by the appellant priorto hearing

The average premiumrate isa rate per $100 of wages (thatis, it is
expressed as apercentage), calculated by averaging net premium

assessed forthe yearas a proportion of total wages declared by all
employersforthatyear

The average settlement cost, regardless of when payments were
made, of finalised common law claims (excludes claims with a nil
settlement)



AWU
cciQ

Claims experience

Common law claim

Common law claimlodgements

CPM

Damages

Degree of permanentimpairment
(DPI)

DJAG
ESO

Estimated wages

FW Act
FWC

FWO

Australian Workers’ Union
Chamberof Commerce and Industry Queensland

An employer’s claims experience is used when calculating
premium and is comprised of the statutory claims amounts paid
underan employer’s Accident Insurance Policy for the preceding
three years and the damages claims amounts paid underthe
policy forthe two years preceding that

A common law claimis the claim made by an injured workerwho
commences common law action through the courts against their
employerfornegligence (theyare’suing theiremployer). The
courts award common law damages payments foreconomicloss,
painand suffering, legal costs, and medical and hospital costs.
These damages are normally covered by the insurer.

All common law claims lodged with insurers, regardless of the
outcome. If a common law claimis associated with more than one
statutory claim, it will be counted foreach statutory claimitis
associated with (if one common law claimis associated with three
statutory claims, the common law lodgement has been counted
three times)

Comparative Performance Monitoring by SafeWork Australia

Damages are payments made underacommon law claimthatare
classified as ‘heads of damage’. These are different types of
damage that may be suffered by aninjured worker. Examples are
general damages (compensation for pain and suffering) and
economicloss (compensation forloss of past earnings or future
earning capacity)

Injuries on orafter 15 October 2013 are assessed underthe
Guidelinestothe Evaluation of Permanent Impairment (GEPI)
(whichreferences AMAS). From this assessmentinjured workers
receive adegree of permanentimpairment (DPI)

Department of Justice and Attorney-General
Electrical Safety Office

When calculating premium, WorkCoverrequires details of the
actual wages paid during the last financial year and the estimated
wages you expect to pay in the nextfinancial year

Fair Work Act 2009 (Cth)
Fair Work Commission

Fair Work Ombudsman



Health provider

HIA

Host employer

HSE
HWCA

Impairment

Industry

Industry rate

Injury

Injury nature

IP Act

IPaM

IR Act

Health providerreferstoany medical orallied health provider (for
example adoctor, medical specialist, physiotherapist, chiropractor
or occupational therapist) whois registered with the relevant
professionalboard (e.g. Physiotherapist Board of Queensland)

Housing Industry Association

A hostemployerisanemployerwho agreestohostan injured
worker at theirworkplace whenthe workeris unable to
participate in workplace rehabilitation with their original
employer. These programs normally run fromthree to six weeks.
A hostemployerisnotobliged to employ a person aftertheir
program has ended

Health and Safety Executive
Heads of Workers' Compensation Authorities

The Act describesimpairmentfrominjury as being ‘aloss of, or
loss of efficient use of, any part of a worker’s body’. Thisincludes
psychological injuries

Allindustry codes are based on the insurers’ coding of industry to
the divisions from the ‘Australian and New Zealand Standard
Industry Classification’ (ANZSIC), Australian Bureau of Statistics
(ABS), 2006

The WorkCoverindustry rate is the amount of premium per $100
of wages fora specific WorkCoverIndustry Classification (WIC)
code

An injury, as defined by the Workers’ Compensation and
Rehabilitation Act 2003 is,’A personal injury arising out of, orin
the course of, employmentif the employmentisasignificant
contributingfactortothe injury’

Injury nature groupings are based onthe insurers’ coding of
primary injury nature and location. The injury nature and location
coding by the insureris determined using the Type of Occurrence
Classification System as published by Safe Work Australia

Information Privacy Act 2009

Injury Prevention and Management Program. A partnership
between WorkCoverand Workplace Health and Safety
Queensland which helps employers who have a high frequency of
claims bringabouta workplace culture change and achieve a
betterstandard of workplace health and safety and injury
management

Industrial Relations Act 2016



ISCRR

Lodgements

MBQ

Medical expense only claim

MOU

Nil settlement

OIR
PAYG
PCBU

Permanentimpairment (Pl)

Policyholder

Premium notice

Premiumrate
PwC

Q-COMP

Qcu

OHS

QIRC

QNMU

QOTE

Institute of Safety, Compensation and Recovery Research

All claims lodged with insurers, regardless of the outcome (i.e.
excludes cancelled claims, includes withdrawn and report only
claims)

Master Builders Queensland

All accepted claims which have had medical treatmentand
rehabilitation payments, excludingthose that also had weekly
compensation orfatality payments

Memorandum of Understanding

A nil settlementis where acommon law claim has finalised with
no damages paid

Office of Industrial Relations

Pay As You Go (taxationinstalments)

Person Conducting aBusiness or Undertaking

A permanentimpairmentfromaninjuryisanimpairmentthatis
stable and stationary and not likely toimprove with further

medical or surgical treatment (s38)

Is an individual orentity that holds aninsurance policy with
WorkCover

Is a notice that is sentto WorkCover policyholders detailingan
amount payable on their policy following inception, renewal or
reassessment

The rate per $100 of wages for an individual employer
PricewaterhouseCoopers

Q-COMP is now the Workers’ Compensation Regulator
Queensland Council of Unions

occupational health and safety

Queensland Industrial Relations Commission

Queensland Nurses and Midwives Union

The Workers’ Compensation and Rehabilitation Act 2003
describes Queensland ordinary time earnings (QOTE) fora
financial yearas being ‘the seasonally adjusted amount of

Queensland full-time adult persons ordinary time earnings as
declared by the Australian Statisticianin the statistician’s report



Rehabilitation

Rejected claims

Results test

Returnto work

Review decision to confirm

Review decisiontosetaside

Review decision tovary
RTO

RTW

RRTWC

Self-insurer

Statutory (no-fault) claims

aboutaverage weekly earnings published immediately before the
start of the financial year’. (6302.0 - Average Weekly Earnings,
Australia, Australian Bureau of Statistics)

Under workers’ compensation legislation, the purpose of
rehabilitationisto ensure the worker’s safest and earliest possible
returnto work or to maximise the worker’s independent
functioning. Rehabilitation for return to work (sometimes called
occupational, vocational orworkplace rehabilitation) caninclude
treatmentfrom a range of health providers, assessments of work
capacity and suitable duties programs. Under legislation, workers
and employers must take every reasonable step to participate in
rehabilitation and return to work programs

The application forcompensationis rejected (s134)

Is one of the tests used by WorkCoverto determineifapersonis
considered a ‘worker’ underSchedule 2, Part1 ‘Persons who are
workers’ inthe Act

The worker’s timely, safe and medically structured return to
preinjury duties, orotheremployment, following workplace injury

Insurers’ decision is confirmed by the Review Unit

Insurers’ decisionis setaside by the Review Unitand a new
decision substituted

Insurers’ decisionis varied by the Review Unit
Registered Training Organisation

Returnto work

Rehabilitation and return to work coordinator

An employer who meets certain criteriato manage theirown
workers’ compensationissues

A statutory or no-fault claimiswhenaworkeris compensated for
a work-related injury with payments and benefits prescribed in
the Workers’ Compensation and Rehabilitation Act 2003. These
payments and benefits are referred to as statutory compensation
and may include weekly payments asincome replacement, lump
sumsto compensate for permanentimpairment, and hospital and
medical expenses. Statutory claims are administered ona ‘no
fault’ basis. Thatis, it doesn’t matterifitisthe worker’sorthe
employer’sfault that the injury occurred compensationis still paid



Suitable duties program

SWA

Time lost claims

Wages

WCR

wcQ

WHS

WHS Act 2011
WHS Board
WHSQ

Work related impairment (WRI)

WorkCover

WorkCover Industry Classification
(WIC)

Worker

Work-related injury

A suitable duties programis designed to help workers return to
work gradually through a supervised process. The program
matches a worker’s abilities with appropriate work tasks and
hours. The goal of the program helps workers return to their
normal duties

Safe Work Australia

All accepted claims which have resulted intime lost from work
excluding fatalities

Wages are the total amountan employer paystoa workeras
defined by Schedule 6 of the Workers’ Compensation and
Rehabilitation Act 2003

Workers' Compensation Regulator
WorkCoverQueensland

workplace health and safety

Work Health and Safety Act 2011

Work Health and Safety Board

Workplace Health and Safety Queensland

The degree of work related impairmentis calculated afterone or
more permanentimpairments (Pl) are assessed. WRI applies to
injuries before 15 October 2013

WorkCoverQueensland

An industry classification system based on the Australianand New
Zealand Standard Industrial Classification. Businesses will be
assigned an appropriate industry category on the basis of their
whole-of-business activity

A ‘worker’ forthe purposes of the Workers’ Compensation and
Rehabilitation Act 2003 is an individual employed undera
Contract of Service (sect 11) or specifically included under
Schedule 2Part 1, unless specificallyexcluded under Schedule 2
Part 2

An injury where employment was a significant contributing factor



THE CLAIMS PROCESS: SCHEMATICREPRESENTATION

Worker lodges Application for Compensation and Work
Worker sustains injury at work capacity certificate with workers’ compensation insurer.

GP can also lodge directly via Work capacity certificate

v

If claim medically complex Insurer determines liability with
regard to the definitions of worker,
injury, and reasonable
management action (psych only)

Independent Medical Examination

or
Y
Medical Assessment Tribunal Dispute resolution
Apply to the Regulator for review
| of insurer's decision
Insurer manages statutory claim
¢ including mﬁdﬁ?"&;;eamnt and Lodge an appeal of review
LS LTI decision (QIRG / IM)
Worker/insurer requests DPI assessment *

v
Permanent impairment

Appeal decision further at
Industrial Court

Independent Medical
Examination (physical only)

Medical Assessment Tribunal

Stable and stationary /
* — entitlement to compensation ends
I & year limit reached

If DPI <20% worker can either accept
lump sum or pursue damages

v L » Statutory claim finalised
Claim for damages at common law
against employer
(negligence must be proven). +Insurer to refer injured worker | Common law
Lodge Motice of Claim with the workers' "] to accredited RTW program claim finalised

compensation insurer before
commencing court proceeding
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CHAPTER1: INTRODUCTION

The purpose of thisreport is to review the workers’ compensation scheme in Queensland. The focus of
the review is on strategic direction and consolidation. This is the second review of the scheme; under the
relevant legislation these reviews must be conducted every five years, with the last one completed in
2013.

1.1 Overview of the Queensland workers’ compensation
scheme

SCHEME DESIGN

There are three types of workers’ compensation schemes operatingin Australia. Queensland, like
Victoriaand South Australia, has a centrally funded scheme. In centrally funded schemes, asingle
publicinsurer performs most, or all, of a workers’ compensation insurer’s functions. Central insurers
are responsible for underwritingtheir scheme. Thisisin contrastto mostotherjurisdictions
(Western Australia, Tasmania, Australian Capital Territory and the Northern Territory), which are
privately underwritten schemes. Inthese schemes most, orall, insurerfunctions are provided by the
private sector, through approvedinsurance companies. New South Wales by contrast, has a
managed scheme. Ina managed scheme, the publiccentral insureris responsible for underwriting,
funds managementand premium setting. Otherfunctions, such as claims management, are
outsourcedto private sector providers. Afourthtype of scheme operatesin New Zealand: a
centrally-funded, no-fault scheme coveringinjuries not just at work but also invehicles, athome and
elsewhere.

The Act establishes WorkCover Queensland (‘WorkCover’) as the provider of accidentinsuranceto
Queensland employers (otherthan self-insurers). A WorkCoverinsurance policy covers an employer
for all compensation, medical expenses and damages claimed by injured workers forinjuries that
arise out of —orinthe course of —employment, where employmentis asignificant contributing
factor to the injury. Psychiatricand psychological injury that results fromreasonable management
actiontakenin areasonable way is not covered by the scheme.

Like all Australian schemes, Queensland’s statutory workers’ compensation schemeis a no-fault
scheme. Aninjured workerwho meets the Act criteriais entitled to statutory compensation (as
opposedtocommon law damages) regardless of whetheritisthe worker's or the employer's fault
that the injury occurred. Issues of faultand negligence (including contributory negligence by a
worker) may be dealtwithina common law action for damages.

Queensland has a ‘short tail’ workers’ compensation scheme, meaning that the entitlement ofa
workerto weekly benefits stops when the first of the following happens:

e theincapacity because of the work related injury stops;

e whenthe worker’sinjuryisconsidered stableand stationary and a lump sum payment has been
accepted whichisbased ontheir permanentimpairment;

e theworkerhas received weekly payments forthe incapacity forfive years; or

e the weekly benefits received reach the maximum amount ($320,370 as at 30 June 2017).



The short tail of the Queensland scheme is offset by the ability of injured workers to seek damages
at common law. Most Australian jurisdictions operate ‘longtail’ schemes that pay benefits for the
duration of a worker’s incapacity, with heavily restricted or (in the case of South Australiaand the
Northern Territory) no access to common law remedies.

The only exception to the short tail nature of the Queensland scheme is for workers with serious
personal injurieswho are eligibletoreceive lifetime treatment, care and support payments under
the National Injury Insurance Scheme.! Asummary of the key features of eachschemeiisin
Appendix 1.

ADMINISTRATION OF THE SCHEME

The Workers’ Compensation and Rehabilitation Act 2003 (the Act) and Workers’ Compensation and
Rehabilitation Regulation 2003 (the Regulation) establish Queensland’s system of workers’
compensation. Underthe Act, an employermustinsure orself-insure against work related injury
sustained by a worker of the employerwhere work s a significant contributing factorto the injury.

Queensland’s workers’ compensation scheme (encompassing both premium-paying employers and
28 self-insurers) covers more than 158,000 employers and an estimated 2.3 million workers (as of
June 2017).

Administration of the scheme is undertaken by:

e the Office of Industrial Relations (OIR), which has responsibility for:
o implementingthe government’s policy and legislative agenda, and managing the
widernexus between workers’ compensation and work health and safety; and
o regulatinginsurers, providing legaland medical dispute resolution, providing
rehabilitation advisory services and promoting education about the scheme, through
the Workers’ Compensation Regulator (the Regulator); and
e thelnsurers, comprising:
o WorkCover(WorkCover), the state-owned, defaultinsurer; and
o 28 self-insurers (thatis, organisations, including some commercial providers, that
performthe function of insuring employers who opt forself-insurance) that
administer7.7 per centof all claimslodged.

OIR alsoincludes the main body responsible for workplace health and safety (WHS), known as Work
Heath and Safety Queensland (WHSQ).

The roles and responsibilities of the Office of Industrial Relations, WorkCover and the self-insured
employers are briefly described below.

Office of Industrial Relations

Policy and legislative development

The Office of Industrial Relations (OIR) ensures the legislative and policy framework for workers’
compensation, including responses to emerging policy issues, are in accordance with government
prioritiesand commitments.

1 The background to this is discussed further in Workers’ Compensation and Rehabilitation (National Injury
Insurance Scheme) Amendment Act 2016.



Thisrole involves monitoring workers’ compensation trends and statistics, shiftsin the labour
marketand economicclimate, developmentsin common law and interpretation of legislation by the
courts, and experience from otherjurisdictions.

OIR advises the MinisterforIndustrial Relations onissues relevant to their responsibilities and
powers underthe Act for the monitoring and assessment of the Regulatorand insurers. OIRthrough
Workplace Health and Safety audits the health and safety performance of all self-insurers. Itisalso
responsible for determining the work health and safety performance requirements of currentand
prospective self-insured employers.

Workers’ Compensation Regulator

The primary function of the Workers’ Compensation Regulator is to regulate the workers’
compensation scheme. Mostfunctions are delegated and undertaken by the Office of Industrial
Relations. The Regulatoris funded through a contribution from WorkCover and a proportionate levy
on self-insured employers.

The Regulators’ functionsinclude:

e monitoringinsurers’ performance and compliance with the Act;

e decidingapplicationsforself-insurance licences;
undertaking reviews of insurer decisions;

e respondingtoappealsofitsreview decisions;

e supportingandoverseeingthe administration of medical assessment tribunals;

e undertakingworkplacerehabilitation accreditation and compliance activities;

e collatingand analysing scheme-widestatistics;

e promotingeducation aboutthe workers’ compensation scheme;

e collectingfeesfrominsurers;
administering grants to organisationsinvolved in the prevention, recognition, treatment,
alleviation of injury sustained by workers, including making employers and workers aware of
theirrights and the procedures they needtofollowunderthe Act.

In 2013, the role and functions of the Regulator was merged into the same organisation as the Office
of Industrial Relations policy and legislative area. Prior to this, the structure of the Queensland
workers’ compensation scheme fell between three separate agencies (WorkCover, the Workers’
Compensation Regulatory Authority and the then Office of Fairand Safe Work Queensland). The
lattertwo were merged, on the grounds that the previous structure resulted:

induplicationand overlap which increases scheme costs. There is no one point of control for
scheme costs as both the Workers’ Compensation Regulatory Authority (the Authority) and
WorkCoversettheirown budgets.?

WorkCover - Provision of insurance

The Act establishes WorkCover as the provider of accidentinsurance to Queensland employers
(otherthan self-insurers).

2 Explanatory Notes to the Workers’ Compensation and Rehabilitation and Other Legislation Amendment Bill
2013



WorkCoverisa government-owned statutory body that operates asa commercial enterprise. Itis
fully funded by the premiums paid by employers. Its charteris to maintain abalance between
benefitsforinjured workers and affordable premiums foremployers.

WorkCoverinsures employers against the cost of theirworkers’ statutory and possible common law
claims, ensuringaworkerwhoisinjured at work receives financial support.

Self-insurance

The Queensland scheme, likeall other Australian jurisdictions, allows employers to provide their
own workers’ compensation insurance, through self-insurance licences, if they meet certain
requirements and demonstrate the financial capacity to fully fund future liabilities. Self-insurers
must have adequate arrangements for work health and safety, injury managementand return to
work, and the capacity to effectively manage workers’ compensation. Licensing and oversight of self-
insurer performance is undertaken by the Regulator.

There are currently 28 licencesforself-insurance in the scheme. Theselicences cover 294 employers
and approximately 163,580 workers. Self-insurers manage 7.7 per cent of the total number of
workersin Queensland. By comparison, New South Wales has 60 licensed self-insurers and six
specialised insurers for particularindustries. Victoria has 37 licensed self-insurers. Fourteen of
Queensland’s self-insurance licence holders are also self-insured in at least one otherjurisdiction,
and seven of these insureinthree or more jurisdictions.

Eligibility for self-insurance is discussed furtherin chapter9.

1.2 Recent scheme reviews and outcomes

The Queensland workers’ compensation scheme has undergone frequent review and reform since
the early 1990s—see Appendix 2 for a more detailed listing of recent reviews. Majorrewrites of the
legislationin 1996 and 2003 resulted insignificant changes, such as the establishment of WorkCover
and the separation of regulatory functions fromthe commercial delivery of services. In 2013, the
Newman government introduced limitations on common law access that were reversed two years
later.

A summary of the majorreviews and changesis as follows:

1996

Concernaboutthe potential extent of the unfunded liabilities of the then Workers’ Compensation
Board of Queensland, together with otherfactors, led to the establishment of a Commission of
Inquiry by the newly formed Borbidge government. The subsequent Kennedy Report referredtoa
‘black hole’ of $320 million in unfunded liabilities and made 79 recommendations in relation to the
provision of workers’ compensation in Queensland. Most, including changes to the definition of
‘injury” and ‘worker’, were incorporated inthe WorkCover Act 1996, with the exception of
recommendations to abolish journey claims and introduce thresholds for common law access, which
did not proceed.

1999

The Beattie Governmentreleased the Restoring the Balance position paperwiththe aimtorestore
pre-1996 definitions of ‘worker’ and ‘injury’ and overhaul the review process to improve procedural
fairness and transparency. Self-insurancelicensing criteria were also expanded, with the employee
thresholdincreased from 500 to 2,000 full time equivalents.



2000

A National Competition Policy (NCP) Legislation Review of the WorkCover Act 1996 was conductedin
accordance with the intergovernmental NCP agreement. The review recommended retaining
WorkCover’s monopolyinsurerstatus but thatits regulatory arm be separated and set up as an
independent entity. Legislation established Q-COMP as a statutory body to regulate Queensland’s
workers’ compensation scheme.

2005

Some outstanding matters from the 2000 NCP review were accepted by government and legislative
amendments followed regarding the relaxation of some aspects of the self-insurance licensing
criteriaand workplace rehabilitation requirements to allow self-insurers and employers greater
flexibility in organising their workers’ compensation and rehabilitation arrangements.

2007

AnotherKennedy review gauged thatthe new low ($1.15 per $100 wages) premium rate was
sustainable forthree years butthat its sustainability could not be forecast beyond then. It
recommended amodest package of improved worker benefits (removing one and two year step-
downs of weekly benefit entitlements, and increasing the amount of and access to the maximum
additional lump sum compensation payable for more seriously injured workers).

2010

Following operating deficits in WorkCover, legislativeamendments, mainly focussed around the
growthin common law claims, were passedinJune 2010. The Governmentalsocommenceda
structural review of the workers’ compensation scheme in response to concerns about the quality of
information on scheme performance compared with that of otherworkers’ compensation
jurisdictions, the roles of Q-COMP and WorkCover, as well as the role of lawyers and the level of
legal costsinthe system. Following a period of publiccomment, the Government approved the
implementation of all 51 recommendations of the reportin March 2011.

2013

The Newman government made a number of major changes to the scheme. The mostimportant
were the introduction of athreshold for accessing damages at common law of more than 5 per cent
permanentimpairment, and anincrease in the onus of proof for compensation of psychiatricor
psychological injuries. Work related impairment (WRI) was replaced by a degree of permanent
impairment (DPI) asthe measurement for determining statutory lump sum compensation.

2015

The Palaszczuk Government removed the requirement fora permanentimpairment of greaterthan
5 percent forworkers seeking access tocommon law. It removed thresholds forinjuries sustained
on or after31 January 2015, with additional compensation provided for particular workers injured
between 2013 and 30 January 2015 and affected by the common law threshold previously in
operation.

2016

The National Injury Insurance Scheme (NIIS) was established.



The Parliament alsoreversed the Byrnev People Resourcing judgement, preventing the transfer of
liability from principal contractors or host employers to those with aworkers’ compensation
insurance policy.

2017

Amendments were made to legislation affecting workers suffering from Coal Workers’
Pneumoconiosis.

A more detailed description of the changesisin Appendix2.

1.3 Issues arising

OVERALL OPERATION OF THE SCHEME

One thingthat came out of the consultations with stakeholders was that, overall, they were happy
with the broad operation of the scheme. Theythoughtthatitwas financially sound, involved low
costs foremployers, provided fairtreatment forboth employers and injured workers, and was not
facing any crises. Thiswas also consistent with my own assessment of the scheme, as shall be seen
laterinthe report, includingin chapter 2.

Some (such as the Australian Lawyers Alliance) commented on the high level of stakeholder
engagementthat mostly characterised the operation of the scheme. Before changeswere
introduced, there was typically a period of publicconsultation, at least with the key stakeholders
involved. This meantthatthere were fewer unintended consequences from changes, even when the
philosophy behind them was not shared by the parties concerned, and so people were generally
happy with the processes of the system, as well as the outcomes. This process of ongoing
consultationissomethingthat | welcome; | followed thatlogicforthis review; anditshould be
continued intothe future.

Most stakeholders had some improvements that they wanted to make to the system. Some
proposedimprovements that contradicted proposals from others. None, however, wanted to
fundamentally overturn the operation of the system. The only thing that came close to this was the
suggestion from some thatthe common law restrictions, imposed in 2013 and removed in 2015, be
reintroduced, buteventhenitdid notappeartobe somethingany wishedtodieinaditchover. |
deal with this matterin chapter 7, but at this stage point out that| do not recommend major
changeson thatissue. Overall, almostall improvements suggested, and the recommendations that
come out of this report, are improvements at the margin, that will nonetheless make the system
work considerably better. This does not mean that they are unimportant, however. Some anticipate
issuesthatare emerging now and will be of growingimportance in the future (such as changesinthe
labour market); mostrelate to how evidence indicates the system works now and what can be done
to make it work better.

Recommendation 1.1: The core architecture of the system should be retained,
and any further changes beyond those envisaged by this report should continue
to involve stakeholder consultation.




REGULATORY STRUCTURE

Some stakeholders raised the merger of Q-COMP into OIR as a concern. For example, the
Association of Self Insured Employers of Queensland (ASIEQ) stated that the amalgamation of the
Regulatorinto the Office of Industrial Relations had led to confusion regarding the role of the
Regulatorand a greater separation of responsibilities was needed. Inassessingthis, | have to take
account of the likelihood that there would have been a period of transition for this merger. More
importantly, | also have to take account of the costs involved. Combiningthe roles of policy and
regulatory functions under the one departmentis consistent with other jurisdictions. Synergies
betweenthe twofunctions, and abetter working relationship between the two roles reduces the
likelihood of disconnect between legislated and operational policy. Italso allows forthe
development of more evidence-based responses to emergingissues provided thereis transparency
of data including research. The Queensland Legislation Handbook stresses that all endeavours
should be made to avoid the creation of unnecessary statutory bodies. Sothe questionis: wouldany
benefits outweigh the additional costs (which would likely not be welcomed by insurers anyway, as
they would have to bear the burden of such costs)? On that, | have my doubts.

At the heart of the problem seemed to be transparency. Insurers (notjustthe self-insurers)were
unclearas to how theirmoney was being spent, because of the aggregation of expenditure
information by the Office of Industrial Relations (OIR). In some ways, some expert digging could
oftenfindthe information parties wanted. The Estimates process for Parliamentary scrutiny of
expenditure often provided thatinformation. However, itis not necessarily the most user-friendly
way of looking forinformation, and transparency would be improved by the separate publication
(outside the Parliamentary Estimates process) of information on the disaggregated expenditures by
the Regulatorand other parts of OIR dealing with workers’ compensation and safety.

Recommendation 1.2: The Minister should ensure that OIR publishes
information on the disaggregated expenditures by the Requlator and other
parts of the Office of Industrial Relations dealing with workers’ compensation
and safety, separate from the Parliamentary Estimates process, in a format
that is friendly to users.

There are some mattersthat, due in part to time constraints, are outside the scope of this report.

Some concern the fundamental design aspects of the system. One reasonforthatisthe absence of
any robust proposals from any of the stakeholdersto overturnthem. Norwasthisa feature of the
terms of reference of thisreview. Anotherreasonisthe time available. Asdiscussedinchapter?7,
any reconfiguration of the whole system would need to take account, for example, of comparisons
withthe New Zealand system, and there was neitherthe time available northe impetus fromany of
the partiesto suggest this.

Anotherfundamentaldesign aspect of the system is experience rating: the provision of incentives on
employerstoimprove safety by charging higher premiums for firms with worse claims experience.
Again, none of the stakeholders suggested changing this, anditis a system widely adoptedin
workers’ compensation schemes.

A relatedincentive is more controversial, however: safety bonuses (especially ‘nolostinjury time’
bonuses) for managers (or groups of employees). These are discussed in chapter 7, but a spoiler
alertishere—we needto know more about their effects.



Workplace health and safety (WHS) policyis also outside the scope of thisreview. Thisis despitethe
close linkages between WHS and workers’ compensation, with suggestions that prevention (through
better WHS interventions) is betterthan cure. However, the two functions are separate in
Queensland and most otherjurisdictions. Many aspects of the operation of WHS policy have
recently been reviewed—through,forexample, the Best Practice review of Work Health and Safety
Queensland (WHSQ), undertaken by Tim Lyons. Neitherthe time available, northe terms of
reference, enable venture into this area.

Other matters are beyond the scope of this report because they concerninteractions with other
aspects of the law that are outside the scope of compensation law. In particular, one stakeholder
noted the problem of interaction of workers’ compensation legislation with the Civil Liability Act
2003. The Queensland Bar Association concluded that the interaction meant that any liability was
greaterfor non-employersthan employersinamannerthat was unfairfornon-employers and made
matters more difficult toresolve because of issues in the sharing of damages. This matterneeds
furtherinvestigation but, asitrelatesto legislation that affects liability in arange of areas, not just
compensation law, | cannot form a final view onit, and the Minister needs to investigate thisissue in
consultation with other Ministers (in particular, the Attorney-General) and external stakeholders.

Recommendation 1.3: The Minister for Industrial Relations and the Attorney-
General should consider the interaction between workers’ compensation
legislation and the Civil Liability Act 2003, in consultation with stakeholders,
and put forward any legislative changes that are consequently necessary.




CHAPTER 2: THE FINANCIALPERFORMANCE OF THE
SCHEME

Centrally funded schemes have economies of scale. This contributes to Queensland’s efficiency.
Amongst the central and managed schemes, the Queensland scheme has the highest proportion of
total expenditure directed to claimants and the lowest proportion expended oninsurance
operations.

2.1 Financial position of the scheme

The Parliamentintends thatthe workers’ compensation scheme should maintain a balance between
providing fair and appropriate benefits forinjured workers and ensuring reasonable cost levels for
employers3.This section of the reportis concerned with the financial performance of both WorkCover
and self-insurers.

As showninfigure 2.1, over 65 percent of all expenditure in Queensland is spent directly on the
claimant, a higherfigure thaninthe othercentrally funded and managed schemes. Afurther21 per
centis spentonservicesforthe claimant. The cost of insurance operationsis alsothe lowest of
these jurisdictions, at nine per cent of total scheme expenditure —usually half orless of expenditures
inthe comparable jurisdictions. By these measures, the scheme is highly efficientin whatitdoes.

Figure 2.1 - Comparisons of scheme expenditure for centrally funded and managed schemes

m Direct to claimant o Services to claimant Insurance operations

= Regulation M Dispute resolution m Other administration

Source: Comparative Performance Monitoring Report 18th Edition

2.2 Financial risk of self-insured employers

The risk of self-insured employers not being able to meet their workers’ compensation liabilities is
managed by the Act’srequirement forthemtolodge bank guarantees forat least 150 per cent of
theirestimated claims liability (ECL), to have a specified level of reinsurance, and through regular

3 Section 5(4)(a) of the Act



monitoring of their performance and financial results by the Regulator to ensure they are financially
fitand properto holdalicence. Table 2.1 shows the financial position of current self-insurers.

Table 2.1 —Current self-insurer prudential status

. Net tangible Profitor
Self-insured
Employer et s asset_s as a loss Bankgua_rantee :
Assets () muI.tlpIe of over ove_r es_tlm_at_ed Reinsurance
. o estimated last3 claims liability
(de-identified) . .
claims liability  years
1 117,884,000,000 3,927 PPP 1.5 1,000,000
2 67,607,947,000 2,626 — 1.5 1,000,000
3 55,952,000,000 1,393 LPP 1.8 950,000
4 52,105,000,000 69,641 PPP 6.7 850,000
5 49,690,000,000 27,793 PPP 1.5 825,000
6 20,185,229,000 3,363 - 1.5 750,000
7 19,365,000,000 593 PPP 1.5 1,000,000
8 13,254,952,000 1,487 — 1.6 900,000
9 9,983,000,000 2,293 PLP 1.5 950,000
10 6,379,000,000 518 PPP 1.5 1,000,000
11 4,226,501,000 1,332 -— 1.5 500,000
12 3,020,000,000 380 PPP 1.9 1,000,000
13 2,957,093,000 2,259 PPP 3.8 850,000
14 2,803,600,000 62 PPP 1.5 1,500,000
15 2,794,522,000 163 PPP 1.5 1,000,000
16 2,505,278,000 1,794 — 3.6 500,000
17 1,866,617,900 1,244 LPP 1.5 650,000
18 1,610,100,000 189 PPP 1.5 900,000
19 1,498,924,000 184 PPP 1.5 1,000,000
20 1,423,800,000 823 PPP 2.9 500,000
21 1,062,700,000 575 PPP 1.5 750,000
22 829,961,000 223 LPP 1.6 750,000
23 808,000,000 1,079 LPL 1.5 750,000
24 657,504,000 118 PPP 1.5 750,000
25 501,721,000 277 PPP 2.8 650,000
26 421,000,000 36 LLP 2 1,000,000
27 216,500,000 31 PPP 1.5 600,000
28 87,211,000 246 PPP 1.5 1,000,000
P = Profit L=Loss -—- =Not for Profit organisation
SOLVENCY

The financial position of all self-insurers, with one exception, is very sound. The Office of Industrial
Relations hasin place measuresto closely monitor the financial arrangements of thisinsurer. It
should also be noted that the Regulator holds abank guarantee forone and a half times their
estimated claims liability.

Due to the financial strength of self-insurers, reinsurance provisions and regularly reassessed bank
guarantees, the solvency risk to the scheme posed by self-insured employersin thisschemeisvery
low.



2.3 WorkCover’s financial position

WorkCover’s operating result after tax for the period ending 30 June 2017 was a surplus of $381
million. WorkCover continues to be fully funded and maintains astrong financial position. It
attributes thisto disciplined financial management, a prudentinvestmentapproach and a cost
control focus.

SOLVENCY

WorkCover’s equity position at 30 June 2017 is $2,115 million with afundingratio (the ratio of assets
to liabilities) of 171 per cent, meaning WorkCover remains fully funded in accordance with the
requirements of the Act.*

Table 2.2 — WorkCover’s financial position

| Financial results (SM) 2016-17 2015-16

Statement of comprehensive income

Net premium revenue 1,416 1,357
Net claims incurred (1,264) (1,479)
Underwriting expenses (net of claims handling) (32) (27)
Net investment and other income 413 90
Income tax equivalents (152) 21
Operatingresultfor the year after income tax equivalents 381 (38)
Statement of financial position

Total assets 5,086 4,511
Total liabilities 2,971 2,785
Net assets 2,115 1,726
Statement of changes in equity

Reserves 1,518 1,169
Contributed equity 3 0
Accumulated surplus 594 557
Total equity 2,115 1,726

Source: WorkCoverannual report 2016-17

INVESTMENTS

WorkCoverholds aninvestment portfolio of approximately $S4.4 billion managed by Queensland
Investment Corporation. The netreturn on WorkCover’s investment portfoliowas 2.02 percentin
2015-16 and 9.96 percentin 2016-17.

OUTSTANDING CLAIMS

Outstanding claims liability (not the same as total liabilities) is an actuarial measure necessary for the
sound financial management of insurance schemes. WorkCover holds amountsin reserve to offset
its outstanding liability foraccrued, continuing and future claims forinjuries sustained by workers.

4 Section 453 of the Act



WorkCoverbudgeted foranincrease inits outstanding claims provision of $275 millionin 2016-17 as
aresultof legislative amendments. However, followingareview by actuaries, this provision was
reduced to $56 million due to:

e removal of loadings caused by uncertainty from the Byrne decision;

e |owercommon law claims experienceforinjury years to 2015-16; and

e |owerthanexpected costs fromthe statutory adjustment payments and presumptive
firefighters benefits.

2.4 WorkCover premiums

Under the Act, all Queensland employers who engage workers must have aworkers’ compensation
insurance policy with WorkCover unless they are a covered by a licensed self-insurer. WorkCover
insures more than 150,000 employers. An employer’sinsurance policy covers any costs that may be
incurred from theirworkers’ injuries, including the costs of any common law claims made against
the employer.

Employersinsured with WorkCover pay a premium to meet the cost of thisinsurance. This premium
isused to administerthe insurance business, make paymentstoinjured workers forincome
replacement and medical treatment, rehabilitation and return to work support, injury prevention
activities and scheme administration. The relative expenditure of each of these components within
WorkCoverisshown as a proportion of average premiumrate in figure 2.2 below.

Figure 2.2 — The average premium rate broken into the costs of insurance

Average
Premium

Mo Statutory claims

hospital, 536¢
ehab

Source: WorkCover annual report2016-17

PREMIUM RATES

For each of the past ten years, WorkCover has levied either the lowest or second lowest average
premium rate foremployers amongst the State schemes (see Table 2.3below). WorkCover’s
average premium rate increased between 2009-10 and 2012-13, from $1.15 per$100 of wagestoan
average premium rate of $1.45. The 2013-14 average premium rate remained at $1.45, before
reducingto $1.20 per $100 of wagesfor the last three years. In 2017-18, the average premium rate



remains at $1.20 per $100 of wages. In practice, it presently averagesaround $1.17, because of
temporary discounts toemployers. Evenifitdoesrise slightlyinthe future (though an alternative
would be to run downreserves), | anticipate thatit would continue to remain either the lowest or
second lowest amongst the State schemes.

Table 2.3 — Average Premium rates (per S100 of wages) — Australia

Jurisdiction 2016- 2015- | 2014- 2013- 2012- 2011- 2010- 2009- 2008- 2007-
17 16 15 13 10 09

Queensland 1.20 1.20 1.20 1.45 1.45 1.42 1.30 1.15 1.15 1.15
New South 1.40 1.40 1.40 1.55 1.68 1.68 1.66 1.69 1.72 1.86
Wales

Victoria 1.27 1.27 1.27 1.30 1.29 1.34 1.34 1.39 1.39 1.46
Western 1.53 1.48 1.56 1.67 1.69 1.55 1.50 1.74 1.58 1.85
Australia

South Australia 1.80 1.95 2.75 2.75 2.75 2.75 2.75 3.00 3.00 3.00

* Average premium ratesfor Tasmania, Northern Territoryand ACT are not available as premiums are set by private sector
agents.

PREMIUM CALCULATION AND EXPERIENCE-BASED RATING

The actual premium paid by an employerin Queensland varies according to the size, claims
experience and industry of the employer. The premium collected inayearisto pay forall injuries
that occur in that year, which will be paid outin that yearand overfuture years. Premiumis
calculated usingthe Experience Based Rating (EBR) system which multiplies an employer’s wages by
theirpremium rate. It is designed to reward employers with good injury prevention and
management.

A premiumrate is determined by anemployer’s:

e size:the smallerthe employer, the more theirpremium is based on theirindustry rate; the
largerthe employerthe more theirpremiumis based on their own experience (more details
on thisare below);
industry’s claims experience: the claims costs of the industry the employerisin; and

e claims experience:includes the pastthree years of statutory claim costs, followed by the
precedingone year of common law claim costs (going back fouryearsin total, providing for
the three yearlag period in which a common law claim may be initiated) up toa maximum
of $175,000 foreach claime.g.an employer’s 2017-18 premium will be affected by statutory
claimsarisingin 2014-15, 2015-16 and 2016-17 and common law claims arising frominjuries
that occurredin the 2013-14 financial year.

EBR systems are also the predominantincentive used in otherjurisdictions.

In 2014-15, WorkCoverintroduced asimpler premium modelforsmall business. Policyholders who
paid $1.5 million orlessin wages were assigned a policy rating (from 1to 5) based on claims
experience (i.e. the cost of claims) forthe previous financial year, relative to the claims e xperience of
theirindustry. Underthis model, stillin place, an employer's premiumiis calculated by multiplying
theirwages by theirindustry rate (as listed in the Queensland Government Gazette). An employer's
policy rating determined the percentage of the industry rate they paid in this calculation. This could
range from 80 per cent of theirindustry rate (the best policy rating) to 120 per cent of the industry
rate (the worst).


https://www.worksafe.qld.gov.au/__data/assets/pdf_file/0020/8057/Queensland-Government-Gazette.pdf

To reduce the susceptibility of small businesses to large variations in premiums, if anemployer's
policy rating changes, itcan onlyincrease (or decrease) by one policy rating peryear, which caps
movement at 10 percentage points. To help prevent a minor claim from affectingan employer's
policy rating, the first $5500 of claim costs on a policy will not count towards their claims experience.
Thereisalso a no claims discount foremployers with a policy rating of 2, 3, 4, or 5. These employers
automatically move down one policy ratingif they have aclaim-free year, guaranteeinga 10
percentage pointreduction tothe amount of the industry rate they pay.

This simplified model removes the volatility of premiumincreases for small businesses and provides
greaterincentives foremployers toimprove their policy rating. Thresholdsin EBRmodels are also
employed within several otherjurisdictions. Forexample, in Victoria, an employer’s claims
experience isonly takeninto consideration if theirwages are over $200,000, and in New South
Wales and South Australiawhere wages are over $300,000.

Since 1July 2017, businesses thatemploy apprentices have received adiscount ontheir WorkCover
premium. The proportion of premium attributable to apprentice wages are deducted fromthe
employer’sfinal premiumamount. Any claims made by an apprentice ortrainee are stillincludedin
the employer’s claims experience, to maintain anincentiveto provide asafe workplace.

WorkCoveralso offers an early payment discount to employers who pay theirannual premium
before 16 Septembereach year. Thisdiscount wasincreased forthe 2017-2018 financial yearfrom 3
to 5 percent.

Although one stakeholder mentioned that employers who work across multiple industries are
sometimes disadvantaged as they cannot apportion their premium accordingly, it was nota major
concern. Generally, one industry rate per policy provides for simplification. Afterall, WorkCover
may allocate more than one WorkCover Industry Classification (WIC) to an employerwhere
WorkCoverconsiders:the employer carries on more than one business activity; each business
activity operates fromaseparate and distinct geographical location; and the business activities are
not incidental to each other. Sol have not recommended achange inthis area.

2.5 Funding of the Regulator

The Workers’ Compensation Regulatoris funded entirely from insurer contributions. The Workers’
Compensation Regulator proportions the total amountit needs to performits functions between
WorkCoverand self-insured employers based on the proportion of the scheme they cover.

WorkCover pays an annual contribution based on the proportion of the scheme they cover. A self-
insurer’s contribution covers the restand is made via an annual levy as prescribed by regulation.

These funds cover costs for the administration and regulation of the workers’ compensation scheme,
and include:

* servicesprovided by the Regulator, including review and appeal of insurer decisions, Medical
Assessment Tribunals, education, regulation of insurers, and workers’ compensation policy;

* paymenttothe Queensland Ambulance Service forinsurers’ liability under the Act;

* paymentforthe Workplace Health and Safety grant; and

* overall scheme administration costs to which all insurers contribute.

Insurers stated that, since the merger of the Regulatorinto the Office of Industrial Relations, they
enjoy lessvisibilityregarding how contributions are spent or why costs are changing due to
combinedfinancialreporting arrangements. Itis not unreasonableforinsurersto wanttobe able



understand the breakdown of key expenses. An understanding of key changes and drivers to costs
would also enable these groups to budget forand anticipate variance. This matterisaddressedin
recommendation 1.2.



CHAPTER 3: WHO IS A WORKER? ACCESSTO BENEFITS
UNDERTHE SCHEME

3.1 Eligibility for compensation

The workers’ compensation scheme provides injured workers with statutory benefits that enable
themto receive medical treatment, weekly payments of compensation (forlost wages) and
rehabilitation during theirrecovery and return to work. Workers who are permanently impaired due
to theirinjury may also be entitled to a lump sum payment of compensation. For more than 90 per
cent of people injuredinthe Queensland scheme, statutory benefits and supportsenable a
successful recovery and returntowork.

A workercan receive compensationforaninjuryif it meets the definition of injury as defined in the
Act. Specifically, the workeris eligible for compensation forthe injury ordisease if itarose out of, or
inthe course of, the worker’semployment and the employment was ‘asignificant contributing
factor’ to the injury®. The degree of work relatedness required for the injury to be eligible for
compensationwasamendedin 1999 to bringit into line with other Australian jurisdictions, from
requiring work to be ‘the major significant contributing factor’ to ‘a significant contributing factor’.

Workers cannot receive compensation for certain psychological injuries that arise out of or in the
course of reasonable managementaction, as they are excluded from the definition of ‘injury’. In

addition, workers cannotreceive compensation forinjuries that are intentionally self-inflicted or
caused by the worker’s misconduct.

Statutory benefits available forinjured workers caninclude:

e weekly compensation forlost wages;

e allreasonable medical, surgical and hospital expenses, as specified in the table of costs;

e medical and othersupplies;

e rehabilitationtreatmentand equipment orservices;

e necessaryandreasonable travelling expensesforthe workerto obtain medical treatment or
rehabilitation;

e deathbenefitsfordependantsandfuneralexpenses;

e |umpsumcompensation, based onthe degree of permanentimpairment or diagnosis (namely
pneumoconiosis).

The level of benefitsis discussed furtherin the next chapter. The rest of this chapter concentrates on
issues associated with eligibility for coverage, thatis, forthe purposes of workers’ compensation
legislation, who is a worker? Appendix 3summarisesthe coverage of ‘worker’ undereach of the
underthe various jurisdictions.

5 Section 32



3.2 Current definitions of worker coverage

The definition of ‘worker’ in each jurisdiction is generally intended to capture the majority of
employeesin traditional employment relationships (i.e. individuals employed undera ‘contract of
service’).In Queensland and the Northern Territory, atax withholding restriction also applies. That
is, if someone takes out ‘pay as you go’ (PAYG) tax on your behalf, you are considered aworker.
Conversely, those performing work undera ‘contract for services’ (e.g. they supply theirowntools
or plant, submitinvoices for payment, and carry a degree of risk over the financial viability of the
undertaking), are generally excluded.

Basingthe employee definition largely onthe PAYG concept has the advantage of simplicity, and
simplicity issomethingthatis liked by the parties, especially by employers. Butitis notas simple as
all that. Notall ‘workers’ are employees. Deeming provisions are used in all Australian workers’
compensationjurisdictions to provide coverage to some peopleworkingin precariousornon-
traditional employmentrelationships. These are classes of persons whose status asan employee is
controversial, but whom State or Territory legislatures regard as deserving the protection of the
workers’ compensation scheme.

As aresult, the deemed listsin each jurisdiction are all different, with only afew common threads.
All schemes exclude professional sportspeople but cover professional jockeys (ACTis silent). NSW,
Victoria, Queensland and Tasmania deem commission-only door-to-door sellers as workers, but
otherjurisdictions do not.

The desirability of drawing extra groups of people into the protection of workers’ compensation
legislationislongstanding, and reflects the factthatit is not justemployees who warrant the
protection of beneficial legislation. However, the labour market has changed more rapidly thanthe
definitions of worker. Hence many of the current deemed occupations are more relevanttothe
industries that were prominentin the mid-20th century than the currentservices and information
sectors employing most Australians. New South Wales for example still deems tributers,
timbergetters, shearers’ cooks, wrestlers and golf caddies, while Queensland deems sharefarmers to
be covered—though only if they do not provide and use mechanical farm machinery—but excludes
deckhandson fishingboatsif they are paid a percentage of the catch.

3.3 Coverage and the meaning of work

Some stakeholders soughtto extend the coverage of workers’ compensation law. This arose
because of changing patterns of employment, in particularthe frequent use of ‘independent
contractors’ in place of what are traditionally known as ‘employees’. Two related factors help
explain the extentto which ‘independent contractors’ feature in employment: the growth of the
employerdrive for flexibility, and the emergence of new forms of corporate organisation of work,
referred to most conveniently as ‘not there’ employment.

Flexibility has been seenasimportantin work for overthree decades. Aslongago as 1987,
Wolfgang Streeck emphasised how management faced the problem of finding ways of ‘managingan
unprecedented degree of economicuncertainty deriving from aneed for continuous rapid
adjustmenttoa market environment that appears to have become permanently more turbulent
than inthe past’.® He argued that the key concept for management became ‘flexibility’, which he

6 W. Streeck, "The Uncertainties of Management and the Management of Uncertainty." Work, Employment
and Society 1, no. 2 (1987) (pp. 281-308). 285.



defined as ‘ageneral capacity of enterprisesto reorganisein close response to fluctuationsin their
environment’.” He identified both external (numerical) and internal (functionaland temporal)
flexibility (discussed below) and consequently two ways firms could seek to achieve organisational
flexibility —through a ‘returnto contract’ (external flexibility) or ‘extension of status’ (internal
flexibility). However, said Streeck, the ‘management of uncertainty’ remained incomplete due to the
profound ‘uncertainties of management in this new regime as they faced other parties (especially
trade unions) while they pushed for greater decentralisation inindustrial relations. In doingthis,
Streeck explained the rising significance of flexibility foremployers —it was ameans by which
management could minimiserisk. Flexibility, we have since seen, has ‘an array of meanings’ and
they may range from ‘economically harmful’ to ‘socially beneficial’.®

Many corporations are seeking to make greater use of ‘flexible’ labour, and engage in ‘‘notthere’
employment’® to minimise costs and avoid responsibility for some of the labour costs they would
otherwise incur. They may contractto others, whoin turn hire employees (or who subcontractto
others, whointurn hire employees). So part of theirworkforce is ‘flexibly deployed. Buttheyalso
retain an internal labour market for their ‘core’ employees. Even when firms contract out part of
theiroperations, the people who end up doingthe work are often still employees, because thatis
the most efficientway fora firmto runits business. Inthe fast food and retail industries, this
phenomenon is manifested as franchising, which has emerged and expanded substantially over the
past three decades. Inthe cleaningsector, contracting has replaced in-house cleaning overrecent
decades. Inmining, directemployment by mines has reduced and employment by ‘contracting’
firms has increased substantially—the workers are typically referred to as ‘contractors’ butare, in
fact, employees of the contracting or labour hire firms. Intextiles, clothing and footwear (TCF),
labourin countries such as Australiais typically provided by ‘independent contractors’, while in
global production chains labouris hired by contracting firms who are sufficiently distant from the
‘brands’ (core capital in thisindustry) that the brands attempt to claim no responsibility forthe
working conditions of that labour. In construction, on-site sub-contracting has longbeen the
standard capital/labour configuration. Inroad freight transport, much labouris provided by ‘owner
drivers’ who contractto major retailers, wholesalers orlogisticfirms to carry goods.

In those industries that are mentioned above as providing examples of ‘not-there’ employment,
those which have longfeatured this model—apparel, road freight transport, construction—havefor
alongtime had independent contractors atthe bottom of the food chain, at leastin Australia. In
some otherindustries—such as manufacturing and mining—labour hire orindependent contracting
has been usedin substitute for existing or potential employees. This hassometimesledto bitter
industrial disputes, at least where unions have been involved as representatives of the previous or
potential employees.®

The term ‘independent contractors’ is often used to encompass groups that may either be genuinely
‘independent’ or more accurately described as ‘dependent’. In dependent contractor relationships,

the workeris not technically an employee, eventhough theyare only working forone 'employer'. In
2000, 164,300 owner-managers were dependent ontheirclient.!* Ownermanagers were defined as
beingdependentif: their contract prevented them subcontracting their own work or working for

7 |bid., 290.

8 R. Johnstone et al., Beyond Employment: The Legal Regulation of Work Relationships (Sydney: Federation
Press, 2012).

2 So called because the distancing between the peak corporation and the workers enables the former to
avoid accountability—hence ‘we’re not there!l’. D. Peetz, "Submission to Senate Inquiry on the Future of
Work and Workers." (Canberra: Australian Senate, 19 February 2018).

10 e.g. A. O'Donnell, ‘Reality Bites for Bosses of Nothing.” Age 2005

11 Australian Bureau of Statistics, "Employment Arrangements and Superannuation." (Canberra6361.0).



multiple clients; orif a client had control overtheirworking procedures. This group represented 29
percent of all owner-managers working on a contract basis and was equivalentto 2.4 per cent of
employees atthe time.??

‘Independent contractors’, as more broadly defined, typically are subject to Workplace Health and
Safety legislation but are not entitled to workers’ compensation or other employee benefits. Injuries
to contractors in anothercompany’s premises therefore do not affect the workers’ compensation
premiums paid by those companies. There is considerable international evidence that workplace
health and safety outcomes are poorerfor contractors than foremployees.!® There are potentially
adverse effects notonly forcontractors butalso, in extreme cases, fortheirfamilies. A study of the
experiences of families of workers killed onthe job found:

that families frequently found it hard to comprehend thatlegal employment status could
have such significant implications when the worker was doing precisely the same tasks
whetherornot they were anemployee. Adding to the sense of injustice was the fact that
the worker's status as self-employed did not affect otherinstitutional/legal and regulatory
responsesinthe same way. Employment status did not affect the capacity of the
inspectorate toinvestigate anincident orlaunch a prosecution, nordid it preclude the
holding of a coronial inquest.'*

A related effectarises with labour hire workers: even though they are covered by workers’
compensation laws, ifinjureditis the premiums of theirdirect employer, the labour hire firm, that
are affected, not the premiums paid by the organisation on whose premises they are injured.
Moreover, workplace health and safety outcomes are poorerforlabour hire workers —often
referredto as ‘temporary agency workers’ in the literature—than for conventionalemployees.®

In many cases controversy arises as to whether particular peopleshould be classed asemployees
rather thanindependent contractors underemploymentlaw, and therefore be treated as such not
only forworkers’ compensation purposes but alsofor purposes of minimum hourly wages and other
entitlements underthe Fair Work Act. Criteria(or‘indicia’) have been developed by tribunals, the
courts and even the Australian Taxation Office (ATO) to determine whether persons are employees
orindependent contractors. When firms portray people who are clearly employees asindependent
contractors, and thereby withhold from them one or more of theiremployee entitlements (such as
minimum hourly wages, leave or superannuation), they may be prosecuted forengagingin ‘sham
contracting’.

The common law test for employee (generally referred to as a contract of service) looks behind the
contractual arrangements between all parties and attempts to consider the true nature of the
engagement. An ABN is nota significantindicatorthatthe personisan independent contractororis
self-employed, noris any statementin acontractual arrangement. A personwill notbe considered a

12 Unfortunately, the only subsequent edition of this ABS publication | have seen does not update these
data.

13 M. Quinlan, "The Effects of Non-Standard Forms of Employment on Worker Health and Safety." Conditions
of Work and Employment Series No. 67, (Geneva: International Labour Office, Inclusive Labour Markets,
Labour Relations and Working Conditions Branch, December 2015).

14 M. Quinlan et al., "Administering the Cost of Death: Organisational Perspectives on Workers'
Compensation and Common Law Claims Following Traumatic Death at Work in Australia." International
Journal of Law and Psychiatry 38 (2015) (pp. 8-17).

15 Quinlan, "The Effects of Non-Standard Forms of Employment "; A. Forsyth, "Victorian Inquiry into the
Labour Hire Industry and Insecure Work: Final Report." (Melbourne: Industrial Relations Victoria,
Department of Economic Development, Jobs, Transport & Resources, 2016).



‘worker’ forcompensation purposes if the person performs work undera contract of service with a
corporation of which the personisa director; or a trust of which the personisa trustee; ora
partnership of which the personisa member.?® Inadditionapersonisnota ‘worker’ if a personal
services business determinationisin effectfor the person performingthe work underthe Income
Tax Assessment Act 1997 (Cwlth).? Inthisinstance the personis considered anindependent
contractor._Two recentFederal Courtrulingsinthisareahave concluded aworkerisnot an
independent contractorunder ‘sham contracting’ provisions of the Fair Work Act 2009 which
prohibitthe misrepresentation of employment relationships asindependent contracting
arrangements: unlessthereis evidence suggesting entrepreneurship like advertising of services,
employment of others and repeated client engagement; 8 and where acompany has ‘undoubted
authority to control’ the relationship.®

Oftentheindicia used by courts and tribunals lead to ambiguous or debatable outcomes, atleastin
the eyes of lawyers, so cases contesting whether particular people are employees orindependent
contractors still end up before the tribunals or courts. Moreover, state governmentsare clearly
dissatisfied with the narrowness of the definition of employee, as each mainland state government
in Australia callsthe object of theirlegislation ‘workers’ ratherthan ‘employees’ and each adds
various categories of workers, often using deeming provisions, to their (also varying) definition of
‘worker’ forworkers’ compensation purposes (see Appendix 3). As these additions vary between
states, firms that operate across interstate borders experience inconsistencies in the treatment for
workers’ compensation purposes of theirworkers. InQueensland, forexample, sharefarmers are
deemedtobe employees, astheyare in Victoria—but notin New South Wales, South Australiaor
Western Australia. Salespersons, covered in Queensland and New South Wales, are not coveredin
otherstates (unless, in Victoria, they are doorto door canvassers). Timbergetters missoutin
Queensland butare coveredin Victoriaand New South Wales. There are numerous other
differences between the jurisdictions.

Oneveryrecentdevelopmentin case law occurred in the California Supreme Court. Itbroadened
the meaningof ‘employee’, redefiningthe test used in determining whether aworker was an
employeeorindependent contractor by replacing an assessment against variousindiciawith an ‘ABC
test’. Underthe ABCtest, a workeris assumedto be an employee unless the employer can prove all
of three criteria:

(1) The workeris free from direction and control in the performance of the service, both
underthe contract of hire and in fact; and

(2) The worker’s services must be performed either
(i) outside the usual course of the employer’s business or

ii) outside all the employer’s places of business (for example, afirm engaging
seamstressesto make clothing could not call them independent contractors); and

16 Schedule 2 Part 2.

17 Sections 87-60 of the Income Tax Assessment Act.

18 Fair Work Ombudsman v Quest South Perth Holdings Pty Ltd (2015) 228 FCR 346, [181]. See also Fair
Work Ombudsman v Quest South Perth Holdings Pty Ltd [2015] HCA 45 (in which the High Court imposed a
broader interpretation than the Federal Court of section 157(1) of Fair Work Act 2009 (Cth), the primary
sham contracting provision in the Act).

19 putland v Royans Wagga Pty Ltd [2017] FCA 910, [273]



(3) The worker must be customarily engagedinanindependently established trad e,
occupation, profession, or business of the same nature as the service being
provided.?®

The ABC test brings more workers underthe definition of ‘employee’ than do most otherindicia. It
has the advantage of covering most groups of workers who would be thought of as beingunderthe
‘employ’ of amore powerful organisation. The ABCtest now appliesin several US states foraspects
of workers’ compensation orunemploymentinsurance. However, lawinthese states does not
normally set precedentfor Australian case law.

A shortertestwas, in effect, usedinan Australian Federal Court decisionin 2011 (byJustice
Bromberg), and applied againin some cases between 2012 and 2015. It essentially said that, to
prove a workerwas not an employee, the employer needed to demonstrate each of two criteria:

(1) the workerisan entrepreneurwho owns and operates abusiness;and

(2) the workerisperformingthe relevantwork inand forthat businessasa representative
of that business and not of the business receiving the work.?!

However, anumber of othercases have eitherrelied on traditionalindiciaor even onthe parties’
description of the contract themselves.?? While the law on thisissue has evolved overthe past
decade, itisstill notsettled.

The Queensland government could consider legislatingthe ABCtest, the Brombergtest, orsome
combination for workers’ compensation legislation purposes. (The ABCtestis probably the more
restrictive of the two, i.e. itis probably more likely to see people defined as employees and less
likely tosee them defined asindependent contractors, because itrequires three, not two, teststo be
satisfied to achieve contractor status.) Itwould have the advantage of bringing within the scope of
compensation law awider group of workers who could be seen to be vulnerableto exploitation by
more powerful organisations, thoseengagingin ‘‘notthere’ employment’. Doingthis might,
however, have the difficulty of reducing the degree of certainty for workers and employers as to
whetherthey are covered or are responsible for paying premiums. There would remain
inconsistencies between federal employment law and workers’ compensation law as to the
treatment of workers.

A potential response would be to aim for a single definition of ‘worker’ to cover all aspects of labour
law including workers’ compensation law, and for that definition to be sufficiently broad to
encompass all groups who warrant some protectionintheirwork from potentially more powerful
organisations, sothatall parties are treated fairly. Asimple butrestrictivetestsuchasthe ABCtest
seems agood mechanismto use forthis purpose, butit mightbe bestif this could be appliedina

20 Dynamex Operations West, Inc. v. Superior Court, discussed in M.S. Kun and K.D. Sullivan, "California Supreme
Court Adopts “Abc Test” for Independent Contractors." Wage and Hour Defense Blog, Epstein Becker Green,
2018. https://www.wagehourblog.com/; T. Lebowitz, "California’s Top Court Creates New Test for Independent
Contractor Vs. Employee, Re-Interprets 102-Year Old Definition." Who is my employee?, Baker Hostetler LLP,
2018. https://whoismyemployee.com/.

21 On Call Interpreters and Translators Agency Pty Ltd v Federal Commissioner of Taxation (No 3), (2011) 214
FCR 82, discussed in A. Stewart et al., Creighton & Stewart's Labour Law, 5th edition ed. (Sydney: Federation
Press, 2016). Other cases cited there were FWO v Quest South Perth Holdings Pty Ltd (2015) 228 FCR 346,
Fenwick v World of Maths [2012] FMCA 131; FWO v Metro Northern Enterprises Pty Ltd [2013] FCCA 216; Predl
v DMC Plastering Pty Ltd [2014] FCCA 1066

22 e g. Tattsbet Ltd v Morrow (2015) 233 FCR 46, Young v Tasmanian Contracting Services Pty Ltd [2012] TASFC
1 cited in ibid.



nationally consistent way, given that most aspects of work are governed by federal rather than state
law. Thus, the best way to advance a simple but restrictive test may be through cooperative federal-
state action—orharmonisation, not so much about the totality of workers’ compensation law (that
isunlikely to ever happen)but about a consistent definition of workers. I returnto thisissue below.

PREMIUMS AND LABOUR HIRE

Another matterthatis important, butforwhich | have not yetreached a solution, is the issue of the
liability for premiums of labour hire employees workingin host organisations. As mentioned, OHS
outcomes forlabourhire employees are generally inferior to those direct employees, and anecdotal
evidence fromindustries such as mining reinforces this. Atpresentthe premiums for coverage of
labour hire workers are paid by theirdirect employers, the labour hire companies. The host
organisationisresponsibleunder OHS law fortheirsafety, butthere is nofinancial incentive directly
makingthem addressit.

One alternative is to make the host organisation (in OHS terminology, the Person Conductinga
Business or Undertaking, or PCBU) responsiblefortheir premiums, as they are formally, in part,
responsible fortheirsafety. Doingso, however, would erase all liability and responsibility of the
labour hire company themselves, and they are animportant factor (perhaps the mostimportant
factor) in the safety of labour hire workers. In Quebec, athird approach is to make the premiums the
responsibility of whichever out of the host employer orthe labour hire firmis considered to have the
greater control overthe employee.?* While ideal ata theoretical level, the practical impactisto lead
to a substantial amount of litigation over who is responsible for premiums, and it becomes almost a
case by case basisfordeterminingwho pays. Itishardly, then, asatisfactory solution. I have been
advised that attempts by anotherjurisdiction toimpose penalties on host employers, toforce them
to effectively share (with labour hire firms) the premium costs of labour hire workers, were followed
by an increase inthe injury rate to labour hire workers, because labour hire companies’ diligence
reduced whenthey were nolongerbearing the full costs of workers compensation.

Thisis an issue that warrants furtherinvestigation. Forinstance, one option might be to have the
premiums still paid under current arrangements but the experience rating of the host employerto
also partially include the effects of injuries incurred by labour hire workers whileon the premises of
or workingforsuch a firm (thatis, the effects would be atleast shared between the hostemployer
and the labour hire firm). This would only workin hostfirmsthatalso had employees, but thisis
likely to be the majority. It would also have noimpacton self-insurers, orrequire special policy for
them, as there is no financial incentive for self-insurers toinclude labour hire workers in theirown
scheme. The mattershould be considered further within government, with the relevant agencies
seekinginputfrom stakeholders and academicresearchers before makingarecommendation to the
Minister. Afterapolicy decision had been made by government, itwould be up to the board of
WorkCover, on actuarial advice, to determine the actual premiums that would be payable by
affected employers.

One final pointshould be made here. The issue of the treatment of independent contractors takes
on special meaningfor ‘gigeconomy’ workers. Thisisagroup, usually (but notalways) defined as
‘independent contractors’, who have anumber of special characteristics that mean separate action
iswarranted for them. | explain this more, and describe the recommended approach forthem, in
chapter10.

23 K. Lippel et al., "Legal Protections Governing the Occupational Safety and Health and Workers’
Compensation of Temporary Employment Agency Workers in Canada: Reflections on Regulatory
Effectiveness." Policy and Practice in Health and Safety 9, no. 2 (2011) (pp. 69-90).



Recommendation 3.1: The Government should consider the appropriate
handling of experience rating and premiums for workers in labour hire
agencies, including the role of injuries in shaping the experience rating for
premium purposes of host employers. To do this a committee involving the
Office of Industrial Relations (including WHSQ) and WorkCover should be
established, and it should consult with relevant stakeholders and seek external
input from academic researchers before making a recommendation to the
Minister.

3.4 Internships

One of the majorgaps in coverage of the workers’ compensation systemin Queensland (and
elsewhere)isthe coverage of the newly emerging category of interns. Interns are people —usually
young—who work foran employerforadefined period of time without payment. They mightbe
alsoreferredto, but with slightly different meanings, as people on ‘work experience’ or ‘volunteers’.
‘Work experience’ isatermthat usually applies to students, while ‘volunteers’ usually applies to
people engaged without payment by a non-for-profit organisation, such as a charity, an emergency
service oreven, mostrecently, asporting eventlike the Commonwealth Games. All would be
unlikely to be categorised asemployees by an ABCtest or anything similar because of the absence of
a beneficial contract (i.e. a contract that involves payment to the volunteerorintern).

Internships and work experience have long been part of the educational experience and often
formalisedintothe curricula of educationalinstitutions. Volunteering has beenaroundforas longas
society. Tovaryingdegrees (not necessarily adequately), compensation arrangements have
emerged, often privately, to coverthose people wheninjuredinthe course of theirinternships or
volunteerwork. The group of concern here, though, is that affected by the newly emergingtrendin
the labour market: the growth of ‘work experience’ without pay in commercial organisations, as a
way of gaining entry into the labour marketforthat particularindustry. Sometimesinternsare
promisedthatthere would be an educational ortraining component that does not eventuate, and
they end up doing menial tasks; othertimes they end up doing work that more directly generates
surplusforthe organisation. I call these ‘commercial internships’ butthe termis slightly misleading
as thereis often noimmediate commercial benefittothe intern. Shorterterm arrangements might
be referred toas ‘trials’.

Thisis a relatively recent phenomenon, and reflects changes in labour markets as underemployment
has grown, especially amongst young workers, and commercial internships are seen as a way by
whichindividuals can gain a competitive edge inthe labour market. However, as corporations
increasingly take advantage of the opportunity provided by free labour through such internships,
and demand ‘experience’ in the industry as a pre-requisite for entry-level paying jobs—as already
occurs insome industries (e.g. broadcast and print media)2*—the competitive edgelargely
disappears. The factorthat was once a ‘competitive edge’ becomes anew (lower) standard. There s

24 A, Stewart and R. Owen, "Experience or Exploitation? The Nature, Prevalence and Regulation of Unpaid
Work Experience, Internships and Trial Periods in Australia " Report for the Fair Work Ombudsman,
(Adelaide: University of Adelaide, 2013); 245.



reasonto believethat ‘agrowing number of businesses are choosing to engage unpaid interns to
performwork that might otherwise be done by paid employees’.?> Organisations that benefitcan
obtain special no-fault volunteer/intern publicliability insurance from the private insurance market.
However, there is no obligation to obtaininsurance from WorkCover.

As mentioned, insurance arrangements of sorts exist for the more long-standing forms of
internships. Many studentinterns who find theirinternship through their university or school, orare
doingitas a placementforacourse, already have insurance cover, albeit limited. Students are
typically covered for death orseriousinjury, for non-Medicare costs (but not gaps on Medicare
benefits), and for loss of wages (often 85 per cent of earnings up to a modest ceiling), whilst
undertakingany activity thatisauthorised or part of their program of study. However, if they
receive any remuneration (as sometimes happens, in the form of astipend) the policy may be void. °
School students doing work experience may be covered by WorkCover if the Department of
Education or private school holds aspecial policy with WorkCover. Legislationinthe educational
sectorin Queensland requires that educationalinstitutions take out a workers’ compensation
insurance policy.?’ In Victoria, workers’ compensation explicitly covers studentinterns (but no
othertypesofinterns). Inthe ACT, anyone engaged under an arrangement by which training or
on-the-job experience is provided, regardless of whether paid, is covered.?® It seems there are
legitimate benefits from education-related internships: people who undertook unpaid work
experience as part of the highereducation orvocational education and training course were much
more likely than other participantsin unpaid work experience to say that unpaid work experience
was helpful forthem tofind paid employment ortoimprove their contacts and networks.?°

Incorporated associations such as charities may take out no-fault personal accidentinsurance to
covertheirvolunteers. Thereis nolegal requirementtodo so. Suchinsurance covers volunteers for
medical and other out of pocket expenses followinginjury sustained while carrying out work on
behalf of the charity. Depending on the policy, it would normally coverloss of income if the person
has othergainful employment. Thistype of insurance is generally notincludedin acharity’s public
liability insurance, and aseparate policy needs to be taken out. Volunteer personal accident
insurance is generally not excessively expensive or difficult to obtain. Volunteering Queensland’s
Code of Practice, compliance with whichis voluntary, provides that organisations that manage
volunteers agree to ‘maintain written policies and implement procedures to ensure the safety and
well-being of volunteers, including maintaining appropriate current volunteer personal accident
insurance and publicliability insurance whichincludes volunteer workers.” Appendix5shows that
workers’ compensation often covers certain forms of volunteer work in emergency services. The
proposal here does notinvolve changestothe treatment of volunteers in non -profit organisations.

The legality of unpaid commercial internships is controversial. The FWO would argue that much of
this work should be paid and non-paymentis abreach of the award and potentially subjectto
penalties. There would seemto be a solid foundationforsuch a view. Several court cases have
found, in effect, thatinternships should be paid where interns perform productive work that would

25 |bid.

26 About one fifth of people doing unpaid work experience, which includes internships, received some
financial compensation for the work experience (e.g. allowance, honorarium). D. Oliver et al., "Unpaid Work
Experience in Australia: Prevalence, Nature and Impact." (Canberra: Report commissioned by the
Commonwealth Department of Employment, 2016).

27 The Education (Work Experience) Act 1996 and the Vocational Education, Training and Employment Act
2000. Stewart and Owen, "Experience or Exploitation? The Nature, Prevalence and Regulation of Unpaid
Work Experience, Internships and Trial Periods in Australia " 106.

28 |bid.

29 Oliver et al., "Unpaid Work Experience in Australia."



otherwise be done by paid employees ordo many hours of unpaid work as an intern before being
given paid employment.?® However, many interns would not complain or take such matters to the
FWO: they wanta good reference fromthe employer (thatis the purpose of working forfree), and
to complain would ruin the chance of that happening. They often know little of theirrights any way.
Ifinjured, they have no entitlement to workers’ compensation (in particular, out-of-pocket medical
expenses, rehabilitation costs, or wages lost from time away from the casual job(s) they hold) unless
they know to complaintothe FWO, the FWO succeedsinforcingthe employertotreatthemas a
paid employee and give them backpay, and WorkCoverthereby has coverage of them (and can also
pursue the employerfornot paying their premiums). This chain of events, which would irrevocably
break the relationship with an employer from whom the intern wanted to obtain agood reference,
would be much more than would be expected from an ordinary employee injured at work and
entitledtoaclaim. Suingthe organisation to exercise theirrightsundercommon lawis anevenless
likely option. Thisisanemergingarea, inwhichitcould take a longtime forcase law to establish
proper paymentrights of interns. Inthe meantime, there is uncertainty foremployersandinterns.
And evenwith certainty, itis likely than manyinjuredinterns would not exercise theirrights.

So the question arises as to what should be done with regard to these people, despite the dubious
legality of many unpaid commercial internships. Itseemsthatworkers’ compensation arrangements
should coverinterns who are not covered by other insurance arrangements of the organisation or, in
the case of studentinterns, the educational institution’sinsurance. Replacementwages would be
low (usually zerounless the intern has a casual job somewhere else), so the main expenses would be
medical expenses and rehabilitation, and premiums would be low. Employers would be asked to
reportto WorkCoverthe number of hours worked by interns who were not covered by injury
compensationinsurance (there would be no estimate available of their wages bill), and from this
WorkCoverwould calculate a premium. It would be cost-neutralto the insurer, as premiums would
be designed to coveroutlays.

This approach does notaccept that commercial interns are not employees—no doubtsome are,
they should be paid, and the employershould be made to pay them. Those interns who are already
treated by theiremployeras employees (and paid) would be subject to the normal workers’
compensation premium arrangements applicableto employees, and so would not be affected by this
recommendation. So thisrecommendation only affects commercial interns who eitherare
genuinely notemployees, oratleastare notrecognised by theirorganisation asemployees.

While it might be argued that workers’ compensation coverage would discourage employers from
providinginternship, thisis unlikely due to the benefits provided to the employer from free labour.
We alsoneedto consider whetherthe commercial internship really is mostly a cost to the employer
(thatis, the cost of supervision) and the intern gains most of the benefits? In mostsituationsitis
unlikely aninternship would be solely of valueto the internifit did not also generate something of
value tothe employer. If, onthe otherhand, thisinternshipis genuinely atraineeship or
apprenticeship, it should be labelled as such and would then be subject to the apprentice discount
(thatis, no premiums would be payable); orifithad educational merit, it would be able to be
offered toa university asagenuine part of an educational program.

Thisrecommendationis not meant to affect volunteers for non-profit organisations, including
sporting cubs, charities orcommunity groups, as volunteering here is often done out of asense of
altruism. Itis notproposed here toadd to the costs of organisations such as these with limited
resources butsocial value. The recommendationis meantto cover commercial (i.e. for-profit)
organisationsthat use internsthatare not part of an educational study program. In many such
instances, the motivation for providing free labouris not altruisticbut to gaina footholdinalabour

30 A, Stewart, Stewart's Guide to Employment Law (Sydney: Federation Press, 2015).[5.15]



market, the rules of which are shaped by the organisations on the demand side, some of which
potentially benefit from free labour. The implementation of these arrangements would not subvert
attemptsto have interns classified as employees where appropriate,and it would enable action to
be undertakenregardless of progress or otherwise on thatfront.

Recommendation 3.2: The Act should be amended to enable coverage of
unpaid commercial interns, with exemptions for interns already covered by
injury insurance arrangements (including student internships undertaken as
part of a course). For the purposes of calculating premiums, employers would
be asked to report to WorkCover the number of hours worked by interns who
were not covered by other injury compensation insurance. Volunteers for non-
profit organisations would not be covered.

3.5 Improving national consistency on worker definitions

In recenttimes harmonisation of national occupational health and safety (OHS) laws has been
achieved, despite considerable differencesin the previous state laws. Attemptstoharmonise
workers’ compensation laws nationallyare less advanced than is the case with occupational health
and safety. In practice huge differencesin system designs, in particular the complexity of the
different compensation and funding models, make it unlikely workers’ compensation laws would
everfully be nationally harmonised. However, harmonisation of system design (with such matters
as role of common law, the value, criteriaforand structure of benefits paid, etc) is not the same
thingas harmonisation astowho is covered. The differing definitions of ‘worker’ around Australia
have beenthe subject of a number of examinations including by the Productivity Commission (2004)
and its predecessorthe Industry Commission (1994). Most recently, in the context of OHS
harmonisation, 2010 Safe Work Australiacommenced a Definitions taskforce to look at harmonising
the various Commonwealth, State and Territory workers’ compensation definitions of ‘worker’ and
‘employer’ howeverwork on this was deferredin 2012 in favour of other areas for harmonisation.
For OHS purposes the core concept of the person with responsibility, thatisthe PCBU, has been
accepted anyway. That said, inrecentyears not much attention has been giventoachieving a
harmonised national definition of ‘worker’ for workers’ compensation purposes (including through
consistency in deeming provisions).

For national organisations, consistency is agood thing, like simplicity. It mayreduce whatsome see
as the ‘opportunity’ or ‘benefits’ provided by competitive federalism, thatis playing states off
against each other, butthen workers’ compensation is meantto be beneficial legislation anyway.
Reducinginconsistenciesin coverage would reduce costs foremployers, even where system designs
are different (astheyare, and likely will continue to be). Sothere is benefitin seekingaction on
national consistency in coverage. Itis not a process withoutrisks: there isa danger of levellingdown
rather thanlevelling up, but governments mustrememberitisintended to be beneficial legislation.
National consistency is not really asimportant as fairness, soif consistency leadstoareductionin
the beneficial nature of the legislation, it should not be pursued.

Seeking nationalharmonisation on the definition of aworker would not prevent the Queensland
government from takingactionin a specific, innovative area, such as the gig economy, where the
state can see and anticipate developments that are going to take place in future (and for which
agilityis probably more important than consistency). The treatment of gigeconomy workersis
discussedin chapter 10.



In looking fora nationally consistent definition for workers’ compensation purposes, one questionis
whetherasimple rule such as the ABCrule, discussed earlier as a possible way forward, would help
with achieving consistency. The answer would appearto be ‘yes’ in relation toindependent
contractors. Many of the ‘deemed’ occupations covered invarious states appear to be deemed
because of the vulnerability they are perceived to have asindependent contractors. However, thisis
not the case forallinstances of deemed workers. There may be some specialist occupations covered
by variousjurisdictions that do notfit this model (e.g. sharefarmers in two states, including
Queensland), so eventhe ABCdecision would not be the end of the matter, and the needto
considerthe status of some other occupations would itselftake some time.

All of this may thenfeed into otheraspects of employment law, but thatis not the key purpose of
achieving consistency inthe definition of aworkerfor workers’ compensation purposes. Itis beyond
the scope of thisreportto considerwhataspects of worker protections might be protected in what
ways. Regardless of which approachis best, the debate overthisisa matterthe government of
Queensland should be involved in and can advance.

Recommendation 3.3: The Government should work with other governments
towards achieving a common definition across jurisdictions of ‘worker’ for
workers’ compensation purposes, that would take account of the potential for
some workers, presently treated as independent contractors, to be subject to
exploitation by more powerful organisations.

Furtherahead, the Government should engagein discussions about achievinga common definition
of ‘worker’ foremployment law purposes that would take account of similar factors.



CHAPTER4: CLAIMS AND BENEFITSUNDER THE SCHEME

4.1 Number and cost of statutory claims

In 2016-17, 98,581 injured workers lodged statutory compensation claims. This was an increase of
7.1 percent, from 92,068 claimsin 2015-16. Consideredinrelation tothe size of the workforce, the
rate of claims for 2016-17 was 41.9 per 1,000 employed people. This wasan increase of 7.4 percent
from 2015-16, which had seen a rate of 39 claims per 1,000 employed people. Though this
represented aslightincreaseinthe number of claimslodgedin 2016-17 compared to 2015-16, itis
not outside the variability seenin recentyears, and the longterm trend (as showninfigure 4.1) is
stable. Aschematicoutline of the claims processis on page xxxiv. Inter-jurisdictional comparisons
of the benefits available underthe different schemes are shown in Appendix 4.

Figure 4.1 — Claim rates (per 1,000 employed people) and lodgements 2012-13 to 2016-17
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Statutory payments were $918.2 million for 2016-17, an increase of 7.8 per cent on the year before.
Thisincrease wasin part driven by the change in the administration process of Queensland Health
movingtoa fee forservice arrangement with WorkCoverin relation to publichospital payments. As
aresult, the average cost of a time lost claimincreased forthe financial year (up 5.4 percentto
$18,744 in 2016-17), as did the average cost of a medical expenses only claim (up 3.8 percent to
$1,825).

The average finalised claim cost varies, and is influenced by such factors as:

¢ thedurationof claims—the longeran injured workeris away from work, the more weekly
compensation payments and medical expenses will be incurred by the claim, affecting the time-
lost claims costs and the level of medical and otherexpenses required forthe injury;

¢ changesinindustry claimratesand the average wages paid inindustry;

¢ the mixofinjurieslodged scheme-wide (the severity of injury can have an impact on the
average finalised time lost claim duration and cost);

¢ changesin practices by insurers;

e changesto legislationto provide increased or additional benefits to claimants;

e claimre-openings.

Overall, the information above suggests that statutory claim lodgements and statutory payments are
relatively stable. Some factors have led to higher costs, but these appearto have been offsetbya 21



percent reductioninseriousinjury claims overafive yearperiod.?' (Whilethere is often some
legitimate questioning of the veracity of statistics on minorinjuries, due to the likelihood of
underreporting, discussed laterin this chapter, serious injury claims are less likely to be under-
reported and so itappears that thisreductioninseriousinjury claimsis probably an accurate
reflection of changesinseriousinjury occurrences.)

JOURNEY CLAIMS

In Queensland, aworkeris eligible forajourney claimwhenthe injury has resulted while travelling
to and from work or while on abreak from work.32 Workers are entitled to claim compensation for
such injuries provided there has not been asubstantial delay before commencingthe journeyora
deviation fromtheirusual journey. Aworkers’ journey is considered to beginand end at the
boundary line of their place of residence.

Some stakeholders suggested that changes should be made to journey claimsin Queensland.
Arguments forremoving coverage forjourney claims tend to reason that the worker’s actions
outside of work are beyond the control of the employer, and therefore employers should not be
held responsible. However, employers caninfluence the hours and location of the employment,
which has an impacton risk. As| drove alongthe Peak Downs Highway, from the coast to the coal
mines a few years ago, the many hand-written signs—each identifying an ‘accident site’ —dotted
alongthe way, were enough to suggest employerbehaviourdid affectriskinjourneys. Journey
claims do notimpactupon an individual employer’s annualworker’s compensation premium as they
are notconsideredinthe claims experience calculation.

In 2016-17, the net cost of journey claims was a comparatively small component of the claims costs,
representing only $0.05 of the average premium rate forall employers. In the context of the
financial health of the scheme, the absence of evidence that the coverage of journey claims within
the scheme is problematic, the factthat journey claims are an important component of the workers’
compensation schemein Queensland, and the large, decentralised nature of Queensland in which a
lot of work-related travel occurs, there islittle to persuade me that the current arrangements should
not be retained. Allthatwould be achievedisthe transfer of the cost froma form of payroll taxto a
quasi-flattax (viamotorvehicleregistration expenses), which would be more regressive.

NATIONAL INJURY INSURANCE SCHEME (NIIS)

From 8 September 2016 the Workers’ Compensation and Rehabilitation Amendment Act 2016
implemented the National Injury Insurance Scheme (NIIS) for workplace accidents connected with
Queensland. This provides eligible (very) seriously injured workers with alifetime statutory
entitlementtotreatment, care and support payments. In addition, if aninjured worker can establish
that theirinjury was caused by negligence, they can electto seek common law damages forthe cost
of treatment, care and support. This hybrid model follows the arrangementin place for motor
vehicle accidents. Inorderto meetthe eligibility requirements for NIIS, the worker will have
sustained a ‘serious personal injury’ defined to include spinal cord injuries, braininjuries, multiple
limb amputations, serious burns, or permanent traumaticblindness.

While the implementation of the scheme required a period of fine-tuning, it appears most areas of
ambiguity in relation to work-related injuries have now been resolved. One concernfor
stakeholders was the issue of dual liability where the workerisinvolvedin amotorvehicle accident

31 Safe Work Australia, "Comparative Performance Monitoring Report 18th Edition (Revised)." (Canberra:
Safe Work Australia, 2017).
32 Sections 35 and 36 of the Act contain the provisions relating to journey claims.



(thatis, the potential for ‘disputation over who should actually ‘pay the bill’.) However, discussions
appearedto be underwayinvolving the Office of Industrial Relations, NIISQandinsurers atthe time
of writing, and there does not seem to be much useful that this review can add to those discussions.

That said, it appearsthat NIIS still has some way to go. In asense, the easier part was dealingwith it
as a national policy, with afederated structure, fortreatment of injuriesincurred atwork or in
motor vehicles. However, it must be recalled thatitsoriginslayinan August 2011 report by the
Productivity Commission (PC), in which the PCrecommended thatthe NIIS be developed for
catastrophicinjuries caused by four types of accidents: motorvehicle accidents, workplace
accidents, medical accidents and general accidents (occurringin the home or community) (emphasis
added). The PCrecommended that NIIS be established separately to the National Disability
Insurance Scheme fora number of reasons, one of which was to make use of existing expertise and
institutions of accident compensation schemes. Itisstill the intention of the Australian Government
to develop the NIIS as a federated model of separate, state-based no-fault schemes that provide
lifetime care and supportforpeople who have sustained a catastrophicinjury. Atthe momentitis
unclearhow much momentumthere is forextending the NIISin Queensland (orany other state)
beyond workplace and motorvehicle accidents into medical and general accidents, and this isnotan
issue that this review has had the time or opportunity to adequately pursue. However, itis
important that efforts continue in this vein, to support people who have suffered catastrophic
injuriesinany form.

The government should continue cooperativelydeveloping the National Injury Insurance Scheme
withaview toeventually extendingits operationinto catastrophicinjuries caused by medical and
general accidents, as originally envisaged.

4.2 Determining liability

An injured worker has up to six months afterthe date of injury to lodge a claim. A claim form must
contain relevant personal details and details of the employer as well as amedical certificate from
the initial consultation forthe injury. Claims can be lodged through the workers doctor or by
contactingthe relevantinsurerdirectly.

Once a claim has beenlodged, the insurer will apply the following criteriafrom the Act. That is, it
can considerwhether:

e theclaimwas made within the time limits;

e thepersonwasconsideredtobe a worker;

e theinjurywascaused by a work-related event; and

e thepersonwasinjured because of, orinthe course of, employmentif the employmentisa
significant contributing factortotheinjury.

The onus ison the person who makes the claim to prove theirclaim. Although mostdecisions are
made quickly (averaging 7.7 daysin 2016-17), a decision on a claim can take up to 20 days
dependingonwhetherall the required informationis readily available. Claims where additional
detail may be requiredinclude:

e psychological and psychiatricinjuries

e industrial deafness

e injuriessustained onjourneystoandfromwork or on breaks such as morningand afternoon tea
and lunch

e continuation oraggravation of an injury



e asbestos-related diseases or diseases contractedin the course of employment, forexample Q-
fever

o fatalities caused by awork-related event or by latent onsetinjuries such as mesotheliomaor
malignant skin cancer.

Some stakeholders (mostly but not solely employer representatives) stated that WorkCover should
be more investigative inits approach to determining claims. They believed thatthe claims
determination phase is sometimes rushed to the detriment of accurate decisions. While | appreciate
that employers may sometimesfeel ‘out of the loop’ regarding workers’ compensation claims, it
appearsthat WorkCover bases its approach to claims management on early intervention. Research
has been quite clearin showing that workers who receive treatment, care and support as quickly as
possible afterthe injury are more likely to return to meaningful work.3* Alengthyinquisitorial claims
determination periodisindirect conflict with this principle, and resultsin additional costs to the
scheme (and employers), poorer outcomes and lengthier claims.

WorkCover’s claims management practices endeavours to keep the employerinformed of the claims
progress and provides the opportunity to offer evidence and respond as new evidence becomes
available. Giventhe low number of claim decisions disputed across the scheme (and the high
number of decisions confirmed by the Regulator), itwould seem thatincorrect claims decisions are
made inveryfew cases. In 2016-17, the proportion of review applications to statutory claims was
2.9 percent (downfrom 3.2 per centfor 2015-16), and over 60 percent confirmed the decision of
theinsurer.

If employers are aggrieved by adecision of the insurer, they are able tolodge areview application to
the Regulatorto have the case assessed onits merits. This isan appropriate and cost-free
mechanismtoinvestigatethe few casesin which an error may have been made, ormore
information has come to light post claim determination.

4.3 Time limit for lodgement of claim

The Act provides thatan application forcompensation ‘is valid and enforceable only if the
applicationislodged by the claimant within 6 months afterthe entitlementto compensation
arises’.**The entitlement to compensation foraninjury arises on the day the workeris ‘assessed’ by
a doctor.?® Thistimeframe is consistent with thatin place in otherjurisdictions, including New South
Walesand Victoria.

The Industrial Court of Queensland’s decision in Blackwoodv Toward [2015] 1CQ 008 established a
new testfor determining when a doctor (ornurse practitioner ordentist) has ‘assessed’ aworkerfor
the purpose of s 141(1) of the Workers’ Compensation and Rehabilitation Act 2003 (the Act). The
new testrequires evidence of an evaluation, conclusion or expression of an opinion by a doctor that
the worker has an ‘injury’ within the meaning of the Act.

In a standard claim (nota ‘journey’, ‘recess’ or ‘camp’ claim) the test requires some evidence thata
doctor has assessed the worker’sinjury as having arisen out of or in the course of employment if
employmentis acontributing factoras setoutins 32(1) of the Act. Evidence of evenaminimal
evaluation by adoctor of an injury as being employment-related will be sufficient because, unless a
doctor is providingareporton the issue, adoctor would not have sufficientinformation to, or be

33 Australasian Faculty of Occupational and Environmental Medicine, "Realising the Health Benefits of Work
—an Evidence Update ", (Sydney: Royal Australian College of Physicians, November 2015).
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expectedto, undertake the complexanalysis of questions of factand law to determinethe issue of
causation.

The concernraised by stakeholders was that the effect of the decision in Toward has been detrimental
forworkers with chronic, insidiousor psychiatricinjuries,as many do not claimworkers’ compensation
upon diagnosis because they are notincapacitated (eithertotally or partially). As aresult, by the time
the workerexperiencesanincapacity to work because of the injury, the resultant claim for workers’
compensationis rejected as being out of time.

Under thistest evidence of even a minimal evaluation by a doctor of an injury as being work-related
will be sufficient to cause the entitlementto compensationto arise, and the six-month timeframe to
commence. However, the evidence required in each case will depend upon the circumstances of the
particular case.

By way of example, arecent claimforblack lung was denied by the insurerdue to being lodged out of
time. The review decision found that although the disease had been diagnosed more than six months
prior to the claim being lodged (almost ten years prior), the treating doctor had never advised the
worker of any potential connection with work, and on that basis the insurer decision was overturned.

Increased doctor awareness of the ability to lodge medical expenses only, orreport only claims via
the Work Capacity Certificate®® has the potential to mitigate the effect of the Toward decision. This
resource will see workers with work injuries (but with noincapacity for work) channelled into the
workers’ compensation scheme much earlier than they otherwise would have been. Worker
education will alsoincreasethe likelihood that conditions, no matter how minor, are reported as
early as possible. Educationinitiatives are discussed further in chapter6.

The Act currently allows aninsurerto waive the time limitif the insureris satisfied that a claimant’s
failure tolodge the application was due to: a mistake; absence from Queensland; orareasonable
cause.?” This could be amendedto provide forafurthercircumstance, whichisif the workeris
certified with awork-related incapacity and lodges their claim within 20 business days of the
certification. The workerwould be required to provide additional evidence that they did not know
the injury was work-related if the certifying doctor, as a matter of course, did not normally use the
Work Capacity certificate when certifying work-related injuries.

As part of this, the Regulator could develop a practice note forinsurers and lawyers on how it would
respond to the out of time issue. This would reduce the potential forinjured workers, particularly
those with chronicor insidiousinjuries, to be excluded from workers’ compensation due to lodging
applications out of time, though it would not eliminate the risk. This practice note would explicitly
state that the Regulatorwould approve waivers where the worker genuinely did not know that the
injury was work related.

This option would maintain the rigour of the current date that a worker’s entitlementarises and
provide flexibility to ensure thatinjured workers are not disadvantaged by attempting to remain at
work while they manage theirinjury without the complication of aworkers’ compensation claim.
The requirementthatthe claim be lodged within 20 business days of being certified with an
incapacity increases the ability of the insurer to provide early medical and rehabilitation
intervention.

36 The full title is Work Capacity Certificate — Workers’ Compensation
37 Section 131(5)



Recommendation 4.1: The Parliament should amend the Act to give insurers
the discretion to accept a claim lodged more than 6 months after being
assessed by a doctor, if the worker lodges their claim within 20 business days of
certification of an incapacity. The Regulator should develop a practice note
specifying that it will allow such claims where the medical practitioner uses the
Work Capacity Certificate or where the worker can provide other evidence that
they did not know before that date that the injury was covered by workers’
compensation.

4.4 Calculation of weekly benefits

Injured workers who are unable towork are paid weekly compensationinlieu of lostincome. The
amountworkers receive may depend on whether or notthey are paid underan industrial
instrument (i.e. anindustrial award or agreement). For the first 26 weeks of theirincapacity workers
receive the greateramount of either:

e 85 per centof their pre-injury normal weekly earnings (NWE); or

e 100 percent of theiraward or agreementamount (if they are paid underan
industrial award oragreement); or

e 80 per centof Queensland ordinary-time earnings (QOTE)*2 (for non-award
workers).

After 26 weeks, thisrate steps down to 75 percent of normal weekly earnings or 70 per cent of
QOTE, whicheveristhe greater, forupto 2 years. QOTE is $1,482.10 for2017-18.

After2 years, a workercan continue toreceive compensation at the same rate if they have a degree
of permanentimpairment of 15 per cent or more. If theirimpairmentis less than 15 percent, the
single pension rate applies ($826.20 per fortnight as at 1 May 2018).

Normal weekly earnings (NWE) are the earnings of aworker from employment (continuous or
intermittent) had by the workerin the 12 monthsimmediately before the day the worker sustained
aninjury. These includeamounts paid to the worker by way of overtime, higher duties, penalties and
allowancesthat are of a regularnature, required by an employer, and otheramounts that would
have continuedif notforthe injury.

The ‘step downs’ in compensation are designed to encourage workers toreturntowork sooner,
which generallyresultsin better outcomesforthe injured worker, and reduces costs forthe scheme
and the employer. Forthisreason, all jurisdictions have step downs in compensation, however, the
step downs occur at differenttimes. Forexample, Victoria, New South Wales and Western
Australia’s first step down occurs after 13 weeks, otherjurisdictions typically step down at 26 weeks.

38 Section 107 defines QOTE as the seasonally adjusted amount of Queensland full-time adult persons
ordinary time earnings as declared by the Australian Statistician in the statistician’s report about average
weekly earnings published immediately before the start of the financial year. The entitlement described in
these points is set out in section 150.



Most otherjurisdictions also impose acap onthe amount of weekly compensation payments,
generally ranging from $2,100 to $3,000 perweek. Queensland does notimposeaweekly cap.

If a workerhas not had employment forthe 12 monthsimmediately before the day the worker
sustained aninjury, NWE are the earnings of the worker from employment (continuous or
intermittent) in the period in which the worker has had the employment. Ifitisimpracticable to
calculate, thenthe insurer must be have regard to the remunerationthat would be paidtoa
comparable worker. Ifan insurerconsiders that the calculation of NWE would be unfair, NWE may
be calculatedina way the insurerconsiders to be fair. These safeguardsin calculatinganinjured
workers weekly compensation entitlement address situations where aworker has recently returned
to work from a period of unpaid leave such areturning from unpaid maternity leave orfrom
personalinjuryorillness. Anydecision made by aninsurerinrelationtothe calculation of NWEis a
reviewable decision and the worker can apply to the Workers’ Compensation Regulatorforareview
of the decision.

The Queensland Nurses and Midwives Union (QNMU) stated that the current total incapacity
benefits provisions underthe Act disadvantage those workers who receive asignificant proportion
of theirongoing wages from penalty rates and allowances. They argued thatincapacity benefits
should be 100 per cent of average earnings, which caninclude allowances, penalties, overtime, and
bonuses, excludingany periods of unpaid leave.

There appearto be two problemsthatare at work here. One isthe method of calculating NWE. The
secondistheinterpretation givento ‘theiraward oragreementamount (if they are paid underan
industrial award oragreement)’. The formerappearsto be an administrative issue butthe latter
mightrequire legislativeamendment; it certainly requires further consultation.

On the first, the calculation of NWE takes account of medians, modes and meansin astrange way.
For example, ifinthe 12 months priorto a worker’sinjury the mode occurs at least 1/3 of the time,
the modeisused as NWE. This meansthatifa workerison arotatingshiftin which, for half the
weeks, they work 12 hours of overtime, but this alternates between all weeknights and some
weekends, while forthe other half of the time they work ordinary hours day shifts only, then none of
theirovertime work willcount towards NWE. There are otheranomalies. Itappearsthatthe
reasoning behind the strange formulainthe calculation of NWEis to remove the influence of
unusual pay periods, thatis, outliers. Thatisa commendable objective, but the best way to do that
issimply toremove the outliers. Asimple method forthat, forexample, would be to:

e rank the pay periodsoverthe precedingyear(e.g. 52weeks, 26fortnights or 12 months);

e takethe middle half of the pay periods (e.g. the middle 26 weeks, 13 fortnightsor6
months);

e average those pay periods.

This would give agenuine measure of the worker’s normal weekly earnings before they were
injured.

Recommendation 4.2: The calculation of normal weekly earnings should be
changed, by removing referencesto modes and medians, and instead avoiding
the influence of outliers on the statistics by averaging the middle half of pay
periods for calculation purposes.




On the second matter, it appearsthat the legislationis beinginterpreted as referring not to the
amount of money aworkerwould be entitled to undertheiraward oragreementworkingthe hours
that they actually worked, but ratherto the amount of money a workerwould be entitled to under
theiraward or agreementif they worked an ordinary 38 hour week during standard hours. Thisis
not the interpretation that | would ordinarily have put on that form of words, and | am not sure that
it was the original intent of the legislation either (I see littlein the second reading speech toindicate
this).

What is the policy rationale orlogicforthis distinction between NWE and award or agreement pay?
One possibility is that workers working long or unusual shift patterns should not be entitled to as
much in compensation as people receiving over-award and over-agreement payments from their
employerworking standard hours, atany given total pay. The second possibility isthat workers
receiving discretionary over-award or over-agreement pay from theiremployershould not be
entitled toas much in compensation as people receiving only the minimum setoutinthe award or
agreement, atany giventotal pay. The first does not make sense, asit penalises workers for doing
night or weekend work or extra hours. The second seems to have more logicto it, as it would
ensure thateveryone got atleast their minimum entitlement forthe hours thatthey worked,
regardless of whetherthe employer was making discretionary over-award payments, and would not
produce a work disincentive. Regardless of whatthe policyintent, if knowable, was, the second
appearsto be a betterapproach. That said, if the secondis the logicthen there is nothing to specify
the period thatis relevant for consideration.

There are essentially three options for dealing with the anomaly discussed in this section. A major
difficultyin assessingthem s lack of data on the relative importance, in explaining the difference
between award pay and NWE, of overaward payments versus award entitlements for payments for
unsocial oradditional hours. The options are:

(a) Abolishthe distinction between award/EBA pay and normal earnings, such that all benefits for
the first period are based on a (new) proportion of normal earnings.

e Forthose people whoonlyreceive the award rate and work ordinary hours, the se twowould be
the same thing.

e That proportionwould needto be set at a rate that was broadly cost-neutral, thatisitwould
needtobe somewherebetween the current 100 percent replacement rate for ordinary-time
weekly award/EBA pay, and the current 85 percent replacement rate for NWE.

(b) Maintain the distinction between award/EBA pay and normal earnings, butalsomake a
distinction between wherenormal earnings exceed award/EBA pay due to the operation of that
award/EBA (i.e. due to penalty rates and overtime pay), and where they exceed because of
overaward payments.

e Workerswho can demonstrate thatthey receive higherthan the award rate for ordinary-time
hours entirely because of payments specified in the award would be subjectto a lowerdiscount
on theirbenefits than workers who receive higherthan the award rate due to overaward
payments.

e Forexample, workers who can demonstrate thattheir payis entirely based on award
entitlements could be entitled to abenefit of, say, 90 percent or 92.5 per cent of NWE.

e Meal allowances, travelallowances and other notional reimbursements would be excluded from
the calculation.

e [fthe netcost of thisoptionisrelatively low, the otherreplacementrates could stay at 85 per
centand 100 percent. Ifthe net cost is high, one or both the otherreplacementrates might
alsoneedto be amended.



(c) Maintain the status quo, retaining the distinction between award/EBA pay and normal earnings
and currentreplacementrates, but making no further distinction between award entitlements (e.g.
penalty rates and overtime pay), and overaward payments.

Consideration of this requires consultation with the stakeholders. Before aninformed decision can
be made (unlessitisto stick with (c)), new datawould need to be collected on the relative
importance, in explaining the difference between award pay and NWE, of overaward payments
versus award entitlements for payments for unsocial oradditional hours.

Recommendation 4.3: The government should hold consultations with
stakeholders regarding the appropriate treatment, in the calculation of
benefits over the first 26 weeks, of award entitlements for payments for
additional or unsocial hours, with a view to choosing one of three options:
abolishing the distinction between award rates and NWE, with a new,
intermediate replacement rate; creating a new distinction between overaward
and award entitlements and establishing new replacement rates in such
circumstances; or maintaining the status quo.

4.5 Disclosure of prior medical records/pre-existing
conditions

The Workers’ Compensation and Rehabilitation and Other Legislation Amendment Act 2013
introduced provisions allowing prospective employers to obtain personal information about
prospective workers, with the job applicant’s permission. It required prospective workers, if
requested inwriting by a prospective employer, to disclose all pre-existinginjuries of which they are
aware that could reasonably be aggravated by performing the employment-related duties.?° The
prospective employer must advise prospective workers thatif they do not comply with this request,
or supplyfalse or misleadinginformation, they will not be entitled to compensation or damages
underthe Act for any eventthat aggravates the non-disclosed pre-existinginjury.

Where a prospective worker, on request, fails to disclose relevant pre -existing injuries or provides
false or misleadinginformation, the worker’s entitlement to compensation and damages foran
aggravation of the non-disclosed pre-existing injury ends.*® However, if aworkeris engaged before
making the disclosure (or being requested to make the disclosure), hisorherrights are unaffected.
Anothersection (now repealed) of the Act previously allowed prospective employerstorequesta
prospective worker’s claims history summary from the Regulator, forafee (although no fee was ever
charged).”*

These provisions were modelled on similar provisions introduced by the Victorian Governmentin
1997 and were designed to ensure some safeguards were in place regarding disclosure. This

included requiring the prospective employer’'s request to be in writing and to set out:

. a list of specificemployment duties for the position;

39 Section 571B
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° the environmentsin which the duties are to be performed; and

° a warningthat if the prospective workerknowingly makes afalse or misleading disclosure, the
applicant (orotherclaimant) will not be entitled to compensation or damages forany event
that aggravates the pre-existing condition.

As part of its inquiry into the Workers’ Compensation and Rehabilitation and Other Legislation
Amendment Bill 2015, the Finance and Administration Committee considered these provisions, but it
made no recommendation on most of the above, only to repeal the ability of an employerto request
a worker’s claims record from the Regulator.

Stakeholder concerns regarding the remaining provisions varied greatly. Unions argued that these
provisions are too harsh and may be misused. Workers may be unfairly discriminated against due to
priorclaims. Employerrepresentative groups by contrast believed that the provisions are too lax.
Because employers are unable to access the medical claim history of prospectiveand current
workers, thisrestricts theirability to mitigate aggravating and exacerbating workers injuries.

Itisin a prospective worker’s interests to voluntarily disclose any pre -existing injuries to minimise
the potential foran aggravation of the injury. Employers can already require prospective workers to
undergo a pre-employment medical assessment to determine suitability forarole. The current
provisions are designed to ensure that employers are not placing workersin jobs that will increase
the risk of harm to the worker.

Prospective workers are not expected to make amedical determination, and their only requirement
isto disclose pre-existinginjuries or conditions that are in existence during the recruitment process
that the person ‘suspects or, ought reasonably to suspect, would be aggravated by performing the
dutiesthe subject of the employment’.*? This places an evidentiary burden oninsurers to show that
the employer provided sufficient detail tothe workerand that based on that information, the
worker knowingly provided afalse or misleading disclosure. In addition, if the information provided
by the prospective employeris not sufficient to properly inform the worker of the inherent
requirements of the job, then aworkerwill not be able to form a reasonable belief of the risks
associated with the job. The combined effect of these factorsis that, according to advice givento
me, the number of claims that end up being rejected because of non-disclosure of a prior condition
isvery small—indeed, in single digits annually—and some of these are cases where fraud has
occurred anyway. Thus non-disclosure by workers does notappearto have beenafrequentoreven
infrequent cause of denial of benefits.

Anotherrelevant consideration arose in considerations (though not raised in the explicit context of
this proposal): if workers know that their claims or medical record will be passed on to future
employers, theymay be reluctant to make claimsfor injuriesin the first place. Thiswillleadto
understatement of injury statistics, particularly forminorinjuries, and potentially inadequate
treatmentforminorinjuries, which might then be aggravated by future incidents.

The best way to resolve this conflictis notobvious. Onthe one hand, non-disclosure mayleadto
aggravation of prior injuries; on the other hand, forced disclosure may do the same thing.
Employers may have a rightto know whether potentialworkers are fitto dothe job for whichthey
are beinghired, but workers also have arightto privacy. Indeed, the currenttrend towards
improving privacy protections in the face of increased intrusions through the collection of
information would also suggest the greaterimportance of worker privacy. Inlight of that, and of the
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fact that there are so few cases where benefits have been withheld due to non-disclosure, | do not
propose any furthertightening of provisions here beyond what already exists.

4.6 Accrual and taking of annual leave and sick leave

Priorto the referral of State industrial relations powers to the Commonwealth on 1 January 2010,
Queensland privatesectoremployees were entitled to accrue sick leave and annual leave while
absentonworkers’ compensation due to the combined effects of industrialand compensation
legislation.”® Queensland private sector employees are now covered by the Fair Work Act 2009
(Cwlth)inthe Federal industrialrelations system, under which employees who are absent from work
and receiving workers’ compensation are not entitled to accrue or take any leave, unless a
‘compensation law’ provides otherwise.**

Stakeholdersupportforthe referral of Queensland’s private sectorindustrial relations was based on
a commitment from the Queensland Government that workers would notlose any entitlements
derived under State law. It was not the intention of the referral to alterthe benefits of private sector
workers with respect to the accrual of sick, annual and long service leave entitlements while
receiving workers' compensation benefits.

The Work Health and Safety Act 2011 contained anamendmenttothe Workers’ Compensation and
Rehabilitation Act 2003 to allow aninjured workerto accrue, and require anemployerto pay an
entitlementto, accrued leave while aninjured workeris away from work on workers’ compensation
benefits.

One employergroup (Australian Industry Group) submitted that the entitlement to continue to
accrue and take leave gives more seriously injured workers four weeks annual leave on top of
weekly compensation for 52 weeks ayear. Concern was also raised that accrual is not time limited,
say to the first 12 months of an injury.

In 2016-17, 89.4 per cent of claims were finalised before the six month step-down in weekly
compensation, and 95.6 per cent of claims were finalised within 12 months.*> Only 4.4 per cent of
claimsremained open beyond 12 months, and of these, claims that remain open beyond two years
are subjecttoa furtherstep-down in weekly compensation if workers were unableto demonstrate a
degree of permanentimpairment of more than 15 per cent. For the median lost-timeinjury
(involving about 12 days off work), the amount of annual leave accrued would be about one day.

We are therefore talking about a small benefit for mostinjured workers—and having a day of
recreation leave some timeafterreturningtowork followingalost-time injuryis notsuch a bad
thing. Only a very small minority of cases involveseriously injured workers and therefore a
significant costto employers. Parliament’sintentin 2011 was that the amendment allow the accrual
and taking of annual leave, sick leave and long service leave, continuing what was the status quoin
Queensland that existed priorto the passage of the Fair Work Act 2009 (Cwlth). This entitlementis
longstanding, well understood, and in keeping with the beneficial nature of the workers’
compensation scheme. Further, the Fair Work Act 2009 (Cwlth) specifically anticipates suchan
entitlement being bestowed by State and Territory legislatures.

43 To be precise, sections 10and 11(5)(b) of the Industrial Relations Act 1999 and section 108(3) of the
Workers’ Compensation and Rehabilitation Act 2003.

44 Section 130 of the Fair Work Act.
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Accordingly lam not convinced that a case has been builtforthe removal orrestriction of this
entitlementatthistime.

4.7 Statistics

Some stakeholders raised concern about the quality of statistics generated by the system. There are
twoissueshere.

Oneiswhetherthe information systems used by the insurers and Regulator are adequate for the
task. Onthis, there generally appearsto be agood flow of information and the data collected are
generally of high quality. I do not have specificrecommendations above what the participants are
already doingorlikely to do.

The second is the extentto which the statistics, particularlyon claims, reflect the reality of what is
happeningwithinjuries. Onthis, some under-reporting of injuries seemsinevitable, especially with
minorinjuries that do notrequire time off work or outside medical treatment thatis not rebatable
by Medicare. The degree of under-reportingis likely to vary structurally (forexample, as discussed
inchapter9, itis more likely to occur in self-insurers, who may channel workers with minorinjuries
into ‘early intervention’ programsinvolving on-site care). It may also vary with othersettings (for
example, as discussed in chapter 7, ‘no lostinjury time’ bonuses may increase under-reporting,
perhaps notjust of the most minorinjuries). Itis notclear that there isany single solutionto this
problem.

However, one implicationis clear: great caution should be exercised in linking the number of claims
to the numberofinjuries. Insome instances, itis areasonable and defensible proxy measure,
particularly for more serious injuries where under-reportingis lesslikely. Butinsome othercases, it
isnot a good proxy, particularlyif one is assessing the effect of financial incentives (which might
reduce claims while havingavery differentimpactoninjuries). Inshort, the statistics appeartodo
whatthey are meantto do verywell, butitisimportant notto treat them as beingabout something
else. The system generates good statistics on workers compensation claims, butitis not designedto
collect statistics on workplace health and safety oractual injuries. Accordingly, anyone planningon
using system-generated claims statistics as a key variable needs to be conscious of the virtues and
limitations of those data.



CHAPTER5: PSYCHOLOGICALAND PSYCHIATRICINJURIES

Psychological injuries include arange of cognitive, emotionaland behavioural symptoms that have
an impact on a worker’slife and can significantly affect how they feel within themselves and interact
with others. Thistype of injury mayinclude diagnoses such as depression, anxiety or post-traumatic
stress disorder. Job stressis commonly used to describe physical and emotional symptoms which
arise in response to work situations butitisnot in itself adisorderora psychological injury.

Workers with a psychological or psychiatricinjury can claim ‘no fault’ statutory compensation and
access common law damages underthe Queensland workers’ compensation scheme. Inall
jurisdictionsaninjury of any type is only compensable if it arises out of or in the course of
employment. Workers’ compensation laws qualify this further for psychiatric or psychological
conditions by stating that the employment must have been asignificant, material, substantial or the
major contributing factorto the injury. Across Australian jurisdictions, claims for psychological injury
are notaccepted if they are related toreasonable action taken by the employerinrelation to
dismissal, retrenchment, transfer, performance appraisal, disciplinary action or deployment. In
Queenslandthereisafurtherrequirement: employment must have been the major contributing
factor to the injury.

Each year there are approximately 4,000 psychological or psychiatricinjury claims lodged in the
Queensland workers’ compensation scheme. The characteristics of these claimsinthe scheme are:

e theyrepresentaround4.7 percent of claims lodged inthe scheme peryear;

e theyhave alowerchance of beingaccepted—on average, over 63 per cent of claims lodged
inrelationto psychological injury are not accepted, typically becausethey arise outof orin
the course of reasonable managementaction;

e thetop directcauses of theseinjuries foraccepted claimsinclude work pressure, exposure
to workplace or occupational violence, and work related harassment and/or workplace
bullying. Psychological claims are most likely to occurin health care and social assistance,
publicadministration and safety, and education and training sectors;

e claimsforpsychological and psychiatricinjuries take longerto decide due to their nature and
complexity (31 working days compared to physical injuries with 6.5 working days);

e theaverage duration off workis three times that of physical claims (153.3 days for time-lost
injuries compared to the overall schemeaverage of 50.8 days) which in turn hasan impact
on claims cost (an average finalised time lost claim cost of $50,556 compared to $17,876 for
physical injuries);

e thelikelihood of aworkerreturningtowork (i.e.tothe same job and the same employer) is
lessthan for physical injuries (56.8 per cent of those with a psychological injury compared to
89.4 per cent of workers physically injured returned to work);

e psychological claims represent asignificant proportion of disputes and generally take longer
to resolve. They comprise: 32 percent of review applications; 48 per cent of appeals served;
and around 50 per cent of Medical Assessment Tribunals.

Afterexperiencingan upward trend of around 8.5 per cent per annumin lodgements for the six year
periodto 2012-13, psychological and psychiatriclodgements have reduced overthe last fouryears,
from 4,608 for 2012-13 to 4,273 for 2016-17. Hence, the proportion of psychological and psychiatric
statutory claims as a percentage of all lodgements decreased slightly from 4.6 percent in 2015-16 to
4.4 percentin2016-17.



5.1 Psychological injury definition and exclusions

In assessingaclaim, aninsurerappliesthe criteriaand exclusions as outlinedinthe Act. The Act
states that ‘an injuryisa personal injury arising out of, or in the course of, employmentif fora
psychiatricor psychological disorder—the employmentis the major significant contributing factorto
theinjury’.

The Act also statesthat ‘an injury does notinclude a psychiatricor psychological disorder arising out
of, or in the course of, any of the following circumstances’:

e reasonable managementactiontakeninareasonable way by the employerinconnection
with a worker's employment

e aworker'sexpectation or perception of reasonable management action being taken against
a worker

e action by the authority or an insurerin connection with aworker's application for
compensation.

Examples of actions that may be reasonable managementactions takeninareasonable wayinclude:
e actiontakento transfer, demote, discipline, redeploy, retrench or dismiss aworker

e adecisionnottoaward or provide promotion, reclassification (or transfer of), leave of
absence or benefitin connection with the worker's employment.

The degree of work-relatedness required for aninjury to be eligible for compensation has been
amended anumber of times overthe lasttwo decades. The definition of ‘injury’ until1 December
1994 was ‘personal injury arising out of or in the course of employment’. From 1 December 1994 this
was amended to ‘personal injury arising out of, orinthe course of, employmentif the employment
was a significant contributing factorto the injury’. Then Minister Foley argued that the previous
requirement (‘acontributing factor’) had led to ‘a progressive extension of the liability of employers
with a needto accept a growing number of claims for conditions whereworkis onlyaminor
contributing factor’.¢ From 1 February 1997, thiswas furtherrestricted to ‘personal injury arising
out of, orinthe course of, employment if the employmentis the majorsignificant factor causing the
injury.” From 1 July 1999, the definition reverted to ‘asignificant contributing factor’, to bringitinto
line with other Australian jurisdictions.

Also consistent with other Australian jurisdictions, inthe early 1990s a ‘reasonable management
action’ exclusion for psychiatricand psychological injuries was first introduced into the definition of
‘injury’ underthe Workers’ Compensation Act 1990 (Qld) with effect from 1 December 1994. The
explanatory notes said this was to limitthe grounds for compensation forastress-related condition
resulting from certain workincidents. Thiswasinresponse to anapparentincrease inthe number
and cost of stress-related claims. Inthe early 1990s there had been anincreasingnumber of claims
involving general workplace grievances, or where remedial action regarding a worker’s poor
performance was the stimulus forthe claim.

In 1995, a furtherexclusioninrelation to decisionstotransferorredeploy workers was introduced
by the Goss Government. In 1996, the Borbidge Governmentintroduced further exclusions for:
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e theworker’s expectation orperception of reasonable management action;
e actionby theinsurerinconnectionwith the worker’s application for compensation; and
e the ‘ordinary susceptibility’ and ‘reasonable person’ tests.

The ‘ordinary susceptibility’ and ‘reasonable person’ tests required insurers, and the courts, to
determine whetherafictional ‘reasonable person’ of ‘ordinary susceptibility’ to

psychological /psychiatricdisorders, in exactly the same employment, would have sustained the
same psychological injury, while disregarding any predisposition the actual worker might have had.
Such assessments could onlybe subjective, meaning decisions were unlikely to ever be uniform.

These two tests were removedin 1999 underthe Beattie Government, which also reverted the
definition of ‘injury’ to employment being required to be ‘asignificant contributing factor’ rather
than ‘the majorsignificant factor’ causinginjury, as was the case from 1996. In 2013, the Newman
Governmentreintroduced ‘the major significant factor’ in relation to psychiatricand psychological
injuries.

DEFINITION OF ‘INJURY’

A number of submissions called fora change to the definition of injury for psychological/psychiatric
disorders, in particular the current threshold foremployment (‘the’ major significant contributing
factor) was said to be a substantial barrierto legitimate claims for work-related psychological/
psychiatricdisorders succeeding.

One submission noted in some cases ‘the injury was deemed to be non-work related due to other
factors despite aclearrecord of witnessing traumaticevents as part of the injured worker’s
employment which caused the decompensation or exacerbation of their psych ological injury. Thisis
despite the otherfactors either exacerbating their psychological injury, being the catalyst forthem
seeking help (andidentifying they have acompensable injury) or being arelevant contributing factor
but not necessarily any more ‘major’ thantheiremployment’.

In the majority of psychological/psychiatricdisorders claims, there can be multiple stressors and the
operation of the current criteriarequires an analysis of the facts along with relevant medical
evidence to determine the extent different factors have contributed tothe injury. Datasuggestthat
the change of definition had asmall but probable impact onthe rejection rate for psychological and
psychiatricclaims. Priortothe 29 October2013 amendmentsthe rejection rate was 61.5 per cent
for the twoyear period November 2011 to October 2013. For the twoyear period afterthe 2013
amendments (November 2013 to October2015) this slightly increased to 64.7 per cent—initially (in
the firstthree months after October2013) it increased toaround 68 per cent, then gradually
reducedtoaround 65 percent to October2015. Overthe last twelve monthsthe rejection rate for
psychological / psychiatricclaims has furtherreduced to 62.1 per cent, marginally above pre-
October 2013 levels. This was consistent with the outcome of discussions with the QIRC, as a
memberthere held the view that the inclusion of “the major’ had not had much of an impact on
casesthat got as far as reaching them.

Overall, itisverydifficultto prove a psychological or psychiatricclaim, but when they are accepted
(whichtakesalongtime) theyare difficulttoresolve and lastalongtime inthe system. The label
‘the major’ probably has more symbolicvalue forthe parties thanits practical impact, which appears
small though probably real. On the otherhand, there seems no good reason for Queensland to be
out of step with the otherjurisdictionsin Australia, none of which require work to be ‘the major’
contributory factor; instead all focus on a ‘substantial’ or ‘significant’ contribution from work and
include ‘reasonable managementaction’. Accordingly, for consistency’s sake it should be removed.
The real issuesinthe handling of psychological and psychiatricinjuries lie elsewhere, inthe ex tentto



which early interventions can reduce the damage and cost of suchinjuries. Butbefore we getto
those issues, we turn to the relatedissue of ‘reasonable managementaction’.

Recommendation 5.1: The current definition of injury for psychiatric or
psychological disorders in the Act should be revised to remove ‘the major’ as a
qualifier for work’s ‘significant contribution’ to the injury, to bring Queensland
into line with other jurisdictions.

REASONABLE MANAGEMENT ACTION

One submission raised concerns about subjective and varyinginterpretations applied to claimsin
relationtowhatis considered reasonable managementactiontakeninareasonable way. It argued
that if ‘there isany hint of disciplinary action against the injured workertheirclaimis settled as
reasonable managementaction’. That submission recommended that a definition of unreasonable
managementaction be developed with aview to providing circumstances that would assistinthe
assessment of claims. Inaddition concerns wereraised about the difficulty for the injured workerin
collectingevidence about events at the workplace, either because they are not currently working
there or they can’t access evidence held by the employerto assistin supporting theirclaim.

Do insurers unreasonably reject claims that should be accepted? Around 88 per cent of the disputes
for ‘injury - reasonable management action/reasonable way’ are because the insurerrejected the
claim (compared toaround 72 percent forall other disputes). Importantly, however, for two-thirds
of these disputes, the reviewer agreed with the insurer’s original decision and around 18 per cent
vary the insurer’s decision. In otherdisputes, the review agreed with around half of the insurer’s
original decision, and in almosta quarter of cases varied the insurer’s decision. This suggests that the
initial assessment of a claimis more often consistent with the Regulator’s interpretation of the
legislation.

The main issue here, then, iswhat the term ‘reasonable management action’ meanstothe
Regulator. Reasonable management action exclusions for psychological/psychiatricinjury are
consistentacrossall Australian workers’ compensation jurisdictions. In brief, the exclusion for
psychological injuries wherethey are caused by reasonable managementactiontakenina
reasonable way by the employer ormanagementisan attemptto balance an employer’s
independencein runningits business with aworker’s protection frominjury. In operation, this
exclusion meansthe onus of proof rests with the workerto show evidencethat, on the balance of
probabilities, the injury was caused by theiremployment for the claim to be accepted because the
managementaction was unreasonable.

Insurerslook torelevant case law on the interpretation of the termand there is a significant body of
case law to assistininterpreting the legislation. It would be possible forthe Regulatorto produce
guidance on what constitutes ‘reasonable’ and ‘unreasonable’ management action, based on that
body of case law. It seems unlikely that this could be putinto legislation; defining ‘reasonable’ is not
somethingthe law has everbeen good at, and trying to codify some other basis forexclusions could
have unintended consequences. Forexample, if the Act soughtto define ‘unreasonable
managementaction’ as a justification fora psychological injury claim, anything outside that
definition might be construed as constituting ‘reasonable’ and some factors thatare neither
reasonable norunreasonable (such as ‘accidental’ actions) might be unintentionally excluded.
Overall, it seems betterto provide guidance to the parties on what constitutes ‘reasonable’ and
‘unreasonable’ thantotry to codifyitinlegislation.



Recommendation 5.2: OIR, in consultation with stakeholders, develop an
information booklet for participants that clearly sets out examples of
‘reasonable’ and ‘unreasonable’ action for the acceptance of psychological and
psychiatric injury claims.

5.2 Claims management considerations

Psychological/psychiatricinjuries have a profound effect on aworker’s life both at home and work
and are one of the most complex claims to be managedin the workers’ compensation scheme.
Submissionstothe reviewreferred to:

e claimsforprimary psychological injuries thatinvolve workplace conflict or relationship
breakdowns need rapidintervention to help resolve the underlyingissues, not just time off
work;

e concernsaboutthe lack of time provided by WorkCoverto give the employer the ability to
respond effectively to all allegations made by the injured worker; and

e workshouldbe undertakento assist workers with psychological injuries toreturntoworkin
amannerwhichis caring and efficient; is client-focused and user-friendly; and does not re-
traumatise clients.

The recently released Best Practice Framework for the Management of Psychological Claimsinthe
Australian Workers’ Compensation Sector provides advice on the entire claims management process
from pre-lodgement to completion and was endorsed nationally by Safe Work Australia members at
the December 2017 meeting. The framework states:

current best practice indicates regardless of whetheryou are workingin ascheme that
offers provisional liability, access to early medical treatment and an expedited claims
determination process can have positiveimpacts oninjured workers.

Recommendation 5.3: The Office of Industrial Relations work with insurers to
implement best practice claims management for psychological claims by
adopting the principles of the Best Practice Framework for the Management of
Psychological Claims in the Australian Workers’ Compensation Sector.

Practices that provide for early detection of mental health issues and timely intervention are
internationally accepted as the best way to reduce the severity, duration and recurrence of mental
illness. The Queensland Mental Health Commission acknowledges that early detection improves
clinical outcomes but also assistsin securingemployment opportunities.*” Access to early medical
treatmentis therefore critical and current datasupplied by the Office of Industrial Relations shows
that claims for psychological injury take approximately 4.5times longerto decide than physical
injuries. In2016-17 the average durationto decide a psychological injury claim was 31 working days.

47 Queensland Mental Health Commission, "Early Intervention Initiatives." 2018.
https://www.gmhc.qld.gov.au/awaren ess-promotion/early-intervention-initiatives.



The long claims determination period leaves injured workers without treatment, care orsupport for
an average of approximately sixweeks, longerforsome, and this canresultin a significant worsening
of the condition.

Currentsupportfor workers during the claims determination process is available through public
treatmentoptionsincluding the Medicare Better Access scheme, through theirgeneral practitioner
(GP), Employee Assistance Program, or organisations such as Beyond Blue, Lifeline, Salvo Careline
and Sane Australia. Howeverthese programs do not operate or connect into the workers’
compensation scheme. Inaddition, the Medicare Better Access scheme isonly availableto eligible
persons witha limitof upto 10 services peryearacross psychological and allied health
specialisations. Referral to these services requires amental health treatment plan from a GP.

Based on the information provided to date it appearsthe scheme islackinginterms of providing:

(i) the toolsto supportemployerstofacilitate early intervention and
(ii) support services to workers who may be suffering from a psychiatricor psychological
disorder duringthe claims determination period.

In addition, there is alack of Queensland-specificguidance and materials to educate injured workers
and employers on psychological injury management, especially when compared to other
jurisdictions. The Office of Industrial Relations could work with insurers toimplement best practice
claims management for psychological claims by adopting the principles of the Best Practice
Framework forthe Management of Psychological Claimsin the Australian Workers’ Compensation
Sector.

The bestapproach inrelation to claims managementitself would be forinsurers to meet the cost of
a prescribed number of psychological treatment services up until the time the claimis decided. (The
prescribed number would depend upon the length of time being taken to assess the claim, so it
could be set by reference totime, thatis as a fixed number of consultations per week or month,
rather thana setnumber of consultations perclaim.) Ifitwas subsequently determined that the
injury did satisfy the requirements to be work-related and compensable, the cost would ultimately
be borne by the employerthrough the experience rating system (atleast, for largeremployers). Ifit
was instead determined that the injury did not satisfy the relevant requirements, the cost would be
borne by the insurerand have no bearing on the experience rating of the employer concerned.

This would ensure workers receive timelysupportand necessary treatment and provide appropriate
incentive for reasonable claims decision times. Provision of these servicesis notintended to have
any bearing onliability oracceptance of the claim. That is, just because aninsurer covered the cost
of those initial treatments, itwould notimply any acceptance by the insurer of liability. However, it
is oftenthrough actionin these early stages that the cost and damage caused by a psychological or
psychiatricinjury claim can best be reduced —yet nothingis done to support workersin these early
stages. At present, much earlyaction would be treated as an admission of liability, and those claims
can be very expensive. Earlyactionona ‘no prejudice’ basis, in other words, while having some
obvious costs attached to it, can also substantially reduce long-term costs associated with aclaim—
perhapsin some cases more than offsetting those costs altogether.

Importantly, this approach would also reduce the burden on workers with psychological or
psychiatricinjury, regardless of whether or not theirinjury was caused by work. The cost of mental
illnessis high, anditis notalways easy to sort out the different contributing factors (whichisone
reason why it takes solong to determine aclaiminthis area), but early action at the workplace will
very possibly reduce that cost foremployers, and will especially reduce costs for workers and society
as awhole.



Because the net cost implications are uncertain, thisinnovation should be evaluated aftertwo years,
and consultations held with stakeholders (which, in this case, would alsoinclude mental illness
experts and action groups) to assess the costs and parameters (such as the number of treatments
covered) of this obligation.

Recommendation 5.4: Early intervention in cases of potential psychological or
psychiatric injury should be promoted by requiring insurers (on a ‘no prejudice’
basis) to cover the costs of treatment for such injuries before liability has been
assessed, up to a limit (defined by reference to a time period). These costs
would not form part of the experience rating of the relevant employer, if the
claim is subsequently rejected.

Follow-up recommendation 5.5: The requirement for ‘no prejudice’ early
intervention on psychological and psychiatric injuries should be evaluated after
two years, with a review including consultation with stakeholders, including
mental health expertsand action groups. That evaluation should also be
considered by the next five-yearly review.

One othermatteris relevant to the management of psychological or psychiatricinjury claims. One
thingthat became apparentfrom the material submitted to this Review was that frequent exposure
to multiple examiners and providers of psychological or psychiatricservices did not assistinjured
workers achieve recovery and rehabilitation, andin factit probably harms them. WorkCovershould
do everythingthatitreasonably can to minimise the number of providers and examiners thatinjured
workers are exposed to. WorkCoverappearstobe well aware of this consideration. Thiswasalso
one of the considerations | took into account inrejecting some proposals for changes to the claims
management process, if they had the likelihood of increasing the number of exposures.

Recommendation 5.6: The Regulator and insurers should do everything they
reasonably can to minimise the number of examiners and providers of
psychiatric or psychological services that workers with psychiatric or
psychological injuries are requiredto see.




CHAPTER6: REHABILITATION AND RETURN TO WORK

The issue of rehabilitation and returnto work s a keyissue in the terms of reference. One intention
embodiedinthe workers’ compensation schemeisthatitshould ‘provide foremployers and injured
workers to participate in effectivereturn towork programs.’s8

Returnto work means assistinginjured workers in staying at or getting back to meaningful work.
Getting back to workisan importantstepinrecoveringfroma work-related injury and meansa
workercan returnto a normal life, often reducing the financial and emotional impact on the worker
and theirfamily. The aim of the return to work and rehabilitation provisionsin the Actisto provide
for the safe, timely and durable return to work of the injured worker having regard to the worker’s
injury.

The return-to-work planinvolves the employer, the workerand the insurerand may alsoinvolve
other parties such as rehabilitation coordinators, rehabilitation providers, medical and otherallied
health professionals. A successfulreturn to work can be assisted by:

e ensuringthatworkplace psychological hazards are addressed appropriately;
e earlyintervention;

e an effectiveworkplace-based rehabilitation program and returnto work plan;
o effectiveclaims management; and

e collaboration and consultation between all parties involved.

Rehabilitation and return to work for psychological injuries did not feature strongly in submissions to
the review, howeverthisis anareaof concern. Data supplied by the Office of Industrial Relations
showsthe returnto work rate for psychological injuries that had one or more days off work was 72.8
percent for 2016-17. As aresultthereisa group of initiatives aimed atimproving rehabilitation and
returnto work. The BestPractice Framework forthe Management of Psychological Claimsinthe
Australian Workers’ Compensation Sector, which is recommended forimplementation, provides a
best practice approach forreturn to work for workers sufferinga psychologicalinjury (see chapter
5).

The performance of the Queensland system on return to workis notas strongas otheraspects of
the system. While financially the system appears very strong compared to otherjurisdictions, its
performance onreturnto work (RTW) is less outstanding, and relative to other states depends on
whatreference yearisused (dueinturnto data difficulties). While many aspects of the system
promote RTW inthe period where the greatest opportunities to do so occur, and where the efficacy
of such efforts are the greatest, there is less emphasis on sustained or ‘durable’ return to work,
especiallyamongst workers who have proved difficult to place backin workin the early months after
injury. The recommendations of this chapterthusaimto promote sustainability in returntowork,
and deal with some otherissuesidentified in the stakeholder consultation process.

6.1 Definition of rehabilitation in legislation

‘Rehabilitation’ is defined inthe Actto mean ‘a process designed to...ensure the worker’s earliest
possible returntowork’ or ‘maximise the worker’s independent functioning’ .*° Rehabilitation
includes necessary and reasonable suitable duties programs, services provided by treating medical

48 Paragraph 5(4)(d) of the Act
49 Sub-section 40(1)



or allied health practitioners, rehabilitation services approved by aninsurer, orthe provision of
necessary and reasonable aids orequipment to the worker.

The purpose of rehabilitation as perthe Act is ‘to return the workerto the worker’s pre-injury duties’
or, ‘ifitis notfeasible toreturnthe workertothe worker’s pre-injury duties—to return the worker,
eithertemporarily or permanently, to othersuitable duties with the worker’s pre-injury employer’
or, failing that, ‘to return the worker, eithertemporarily or permanently, to other suitable duties
with anotheremployer’ or, failing that, ‘to maximise the worker’sindependent functioning’.

The question of the definition of rehabilitation was addressed in consultations by the Australian
Rehabilitation Providers Association (ARPA) Queensland Council, which argued that the definitionin
the Act was inadequate. It proposed, as an alternative, one described in guidelines by the Heads of
Workers’ Compensation Authorities (HWCA, an intergovernment agency), which depicted the generally
agreed definition of workplace rehabilitation is as ‘a managed processinvolving timely intervention
with appropriate and adequate services based on assessed need, and which is aimed at maintaining
injured orill workersin, orreturningthemto, suitable employment.” The problem with this
definitionis thatit does not take account of non-work rehabilitation, thatis the desire to ‘maximise
the worker’sindependent functioning’ if they cannotreturn to work. Thisis not surprisingasitisa
definition of workplace rehabilitation. The emphasis ARPA wishes to place, however, is probably on
the adjectives surrounding the process, thatisits being ‘amanaged process involving timely
intervention with appropriate and adequate services’. The Act refersto rehabilitation asincluding
necessary and reasonable suitable duties programs, services provided by aregistered person and
services approved by aninsurer, aswell as the provision of necessary and reasonableaids or
equipmenttothe worker.>° This appears to more than cover ‘appropriate and adequate services’,
thoughtheissue of ‘timelyintervention’ is left unsaid (while ‘managed process’ seems redundantin
light of the otherterms includedinthe Act). The practical impactthat this has isunclearto me.
While the HWCA definition does not appearappropriate, asitrefers only toworkplace
rehabilitation, there would probably be no harm (though probably also not much impact) from
referringinthe Act’s definition to ‘timely intervention’.

WORK CAPACITY CERTIFICATE

The Work Capacity Certificate is used in the determination and management of aninjured workers’
claimby insurers. This certificate was introduced into the Queensland workers’ compensation
scheme on 1 July 2016 to assistall stakeholders to work collaboratively to supportinjured workers
back to work as early and safely as possible. It does this by prompting practitioners tofocus on what
the worker can do withintheir capacity and to consider what tasks they can perform. Thisisto help
the workerand employerachieve a positive stay at, or prompt returnto work outcome.

Several stakeholders suggested changes to the certificate to make it more useful for following up on
injuries. Thereisalready areview of the certificate underway by the Office of Industrial Relations
which will involve ongoing consultation with a wide range of stakeholders. This certificatereview is
a more appropriate forum foradvancingthe technical process of any redesign of the certificate.
Proposalsfrom stakeholders forimprovements to the certificate have been passed on to the OIR.

6.2 Performance measurement and claim closure

Returninganinjured workerto the same job with the same employeris generally considered the
best outcome that can be achieved on a claim. However, there are different ways of measuring
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return to work, which makes jurisdictional comparison problematic. The four main waysinwhich
return-to-work (RTW) measures are distinguished are:

a) thepointintime at whichtheyare measured (e.g.atthe ‘closure’ of the claim ora defined
amount of time afterthe ‘closure’);

b) thetype of data used (administrativeorsurvey data);

c) thedenominatorused (e.g.allinjured workersorinjured workers who had a certainamount
of time off work); and

d) the ‘type’ of returnto work (inthe same or a differentjob, with the same oradifferent
employer).

The standard way in whichreturnto workis measured inthe Queensland system under (a) isto
measure itat the ‘closure’ of the claim. Closure isan administrative device used by insurers
(sometimes called something else, such as ‘finalised’) to describe the pointwhen itis believed that
an injured worker’s condition hasimproved to the pointthatit he or she is now able to return to
work, or alternatively that their entitlement to compensation ends (theclaimis ‘closed’). Itisnot a
termfoundinthe legislation. If the injured workeris fully recovered, no further compensationis
payable after closure. If theiremployer was negligent, they might be able to obtain further
compensation as damages viaa common law claim. Comparisons between jurisdictions, however,
tend to use observations taken several months after this point (in fact, the most commonly used
data source measures RTW outcomesata pointintime at least nine months afterthe injury).
Measuring RTW this way is sometimes referred to as measuring the ‘durable’ RTWrate.

In relationto (b), itis naturally administrative data (thatis, datagenerated by its own systems) that
WorkCover usesto assess the RTW rate, though inter-jurisdictional comparisons normally use survey
data (there beingtoo many differences between systems to use administrative data).

On (c), Queensland datatend tofocus onreturn to workamongstall injured workers, or all those
with any lost time from work, whereas the inter-jurisdictional comparisons rely on ‘serious injuries’
which, forthis purpose, are those involvinginjured workers with 10 or more days off work.

On (d), all types tend to be measured butitis noteworthy thatin most cases, workers return to work
not onlyinthe same job but also with the same employer. In2016-17, 86.9 percent of injured
Queensland workers who had time off work ended in this status.

In 2016-17, 92.1 per cent of injured workers in Queensland returned to some type of employment
(91.9 percentin 2015-16). Ina small number of cases, the workeris deemed fitto return to work
but thereisno jobforthe workertoreturn to (2.3 percent of time lost claims) or the worker
choosesnotto return (2.9 percent of claims).

A key factor thatinfluences the RTW outcome is the existence of a psychological injury. Table 6.1
below illustrates the impact of the injury type on RTW outcomes. Asshown, workers having
psychological claims are less likely to return toemployment.



Table 6.1 - Return to work rate for finalised claims by injury nature

2015-16 | 2016-17

Physical Psych Physical Psych
only only only only

Fitf k: j ks with

e:mp%xr same job/tasks with same 88.9% | 55.6%  37.9% | 89.4% | 56.8% | 37.9%
Fit for work: same job/tasks with different

employer 1.1% 2.7% 1.8% 1.1% 1.9% 2.2%
Z:;;T;xorrk: different job/tasks with same 1.2% 38% 36% 1.0% 2 8% 37%
Z;LT;\\;\;c;rk: different job/tasks with different 23% | 102% 9.6% 2 4% | 11.0% | 11.5%
Fit for work: no job 1.9% 5.1% 10.2% 19% | 4.8% | 10.0%
Fit for work: worker does not return 2.5% 7.5% 12.8% 2.5% 8.1% 11.2%
Not fit for work 1.8% | 14.5% 22.0% 15% | 142% | 22.1%
Alternative outcome not claimrelated 0.2% 0.5% 2.0% 0.1% 0.3% 1.5%
Total 100% 100% 100% 100% | 100% 100%
Finalised claims 40,943 971 1,236 41,534 | 1,081 1,488

Source: OIR QSA database

Everytwo yearsthe ‘Returnto work survey’ commissioned by SafeWork Australiainterviews a
sample of workers from each jurisdiction. Workers are asked if they are currently working at the
time of the survey, three to six months post the finalisation of their claim. Here, Queensland does
not do as well as otherjurisdictions depending on the time period used. Forexample,in 2016
Queensland appeared to have the lowest RTW rate of the six states, butin 2014 itwas the second
highestandin 2012 at the Australian average. The datafrom thissurveyare showninFigure 6.2.

Comparisons between the jurisdictions should be interpreted with caution due to differencesin
benefitstructures, step down provisions, and legislative differences regarding early claims reporting,
employerobligations, self-insuranceand common law arrangements. These mostly affectincentives
to returnto work (and hence differences reflect real behavioural outcomes), but some may affect
reporting. Forexample, if self-insurers were less likely to report minorlost-time injuries (dueto, say,
earlyintervention programs), the RTW rate of self-insurers would appearlower than system-insurers
evenwhere there were noreal difference. Inthatinstance, different roles for self-insurers between
jurisdictions would also affect relative reported RTW rates of jurisdictions.

But probably the biggest problem with making comparisons between jurisdictionsisthe
characteristics of the data: a surveyis subjectto samplingerrorandit is quite plausible thatthe
seemingly remarkable changesin Queensland’s relative outcomes are more a function of sampling
variability than of real changesin the relative performance of the Queensland scheme.



Figure 6.2 - Currentreturn to work rate for 2012, 2014 and 2016 by jurisdiction
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Source: Comparative Performance Monitoring Report 18th Edition

The problem with measuring the RTWrate is not just an issue forbenchmarking the efficacy of the
Queensland system. Itisalsoa problem of whatincentivesit might create forbehaviour by
participantsin the system, notleast administrative staff ininsurers —for example, a RTW rate
measured too early would lead to a focus by insurers on achieving RTW at that time which might not
be durable. While thereisabroad consensusthata returnto workis the best outcome forworkers,
and there are very good reasons for agreeing with this perspective, there are two closely-related
problems. Asone of the stakeholders argued, notall workers may be ready to returnto work, or at
least not be ready to returnto workin the same job with the same employer, as early aswhen some
claims mightbe ‘closed’. The second aspect of thisisthat a number of workers who returntowork
at the pointof closure are no longerin employment several months later. For some this change
might have occurred anyway, but for many itimplies thatthey returned to work too early (despite a
medical assessment that they were ready to return to work, as thisis normally a requirement of
returnto work)®! or (perhaps more likely) to aninappropriate position.

This suggests that, while returntoworkis a valuable and appropriate objective, it may be that it is
being measured too early and this may be having counterproductive impacts on incentives and
behaviourinthe system. Inthis context, the concept of ‘closing’ the claim may be integral to the
problem. Once a claimis ‘closed’, insurers pay no further attention to the situation of the previously
injured workerunlessthe case is ‘reopened’. The factthata case can be reopened, if information
comesto the insurerto indicate thatthe workerisstill injured and/or out of work as a result, tells us
that there are circumstancesin which the insurerwill take an interestin previously injured workers
afterclosure. However, itis patchy, inthat the monitoring of workers’ condition after ‘closure’ is not
at all systematic(there is no surprise there —itis not designed to be monitored afterthat point) and
hence many problems with previously injured workers, after closure, willgo unnoticed untilitis too
late.

At a minimum, there should be some systematicfollow-up of previously injured workers, on at least
one, probably more occasions, afterthe time at which the claimis currently closed —to understand
theircurrentemployment status, their functioning-postinjury, and identify whetherany further
actionis required. Butdoingthisafterthe case was ‘closed’ would seem odd —how can the case be

51|t was, however, the AMA that, amongst others, referred to workers potentially returning to work too
early.



‘closed’ ifthe insurerisstill undertaking actions with respect to the worker, evenif those actions are
oftenonly of a monitoring nature?

Administratively and conceptually, such a case would not be genuinely ‘closed’, and so it would
make more sense to referto ‘soft’ and ‘hard’ concepts of closure, or what would probably
administratively be called ‘provisional’ and ‘final’ closure. What s presently called ‘closure’ would
become ‘provisional’ closure, andinsurers would follow up with previouslyinjured workers, on
preferably two occasions aftertheirinjury (say, three and nine months later) to find out their current
employment status and theirrecovery postinjury. If no furtheractionisrequired, only then would
‘final’ closure of aclaim be declared. Insurers would also be expected to collect and publish dataon
‘durable’ RTW rates as measuredin this way, andto focus on achieving high rates of durable RTW as
a key performance indicator.

The key thing here, though, is not the softness, provisionality or closeness of the wordingin an
insurer’s administrative practices. Those things are mattersforinsurers, and some self-insurers may
have differentterminology. The keythingistogetinsurerstofocuson durable return-to-work, by
havingthem follow-up workers who appearto have returned to work, even after compensation
benefits have ceased; and, if those workers’ returntowork now appears not to have been
sustainable, totake whatever measures are appropriateto get them back to work. Some workers
wholeave a job may have done so for reasons unrelated to theirinjury, such asto pursue study or to
travel overseas; but some may nolongerbein work because the job they wentbackto was not a
good ‘fit’ or sustainable. The latteris the group thatrequire furtheraction.

Thisis nota recommendationto change any legislated aspect of the timing oramount of the
entitlement of workers to compensation ordamages. Itisa matter of administrative practice. This
is not to say that measuring RTW at a later date would be without problems. The later RTW is
measured, the more it can be influenced by factors unrelated to the worker’sinjury,such as
movement between jobs due to age, other medical conditions, personal circumstances or moving
overseas. They may be harderto track down, raising administrative costs. Such factors would need
to be taken into account in assessing performance, and the efficacy of such measures would
therefore needto be reviewed afterseveralyears usage, orat leastinthe nextfive -yearly review.
Thereisalso a question as to whethersuch measures would change behaviours, by creating
expectations oninjured workers that they should pursue common law litigation. The latter seems
unlikely, though, asinjured workers appear more likely to pursue common law action if they feel
they have been badly treated, and recontactingthem would be more likely to have the opposite
effect. The introduction of new measuresand concepts would also need to avoid the suggestion
that the ‘shortterm’ nature of the Queensland schemeis being abandoned and the scheme moving
to a ‘longtail’ scheme. The purpose is notto change the ‘tail’ of benefits, butto ensure that what
insurers see as ‘successful’ outcomes (injured workers returning to work) are genuine ‘successes’.
Queensland’s short tail scheme focuses on early resolution of claims and while this delivers avery
efficientscheme it encourages stakeholders to focus on resolving claims early and ensuring workers
are employed at the end of their claim rather than prioritising sustainable employment.

Recommendation 6.1: To enable a focus on more durable return to work,
insurers should follow-up workers some time after benefits have ceased, to
ascertain their current employment status and their functioning post injury,
and identify whether any further action (such as referral to a specific program)
is required.




Recommendation 6.2: Insurers should collect and publish administrative data
on durable return-to-work rates as key performance indicators.

Follow-up recommendation 6.3: The efficacy of new durable return-to-work
measures in use should reviewed after several years usage, or at least in the
next five-yearly review.

6.3 Addressing gaps in return to work

Up until a few years ago, the then Regulator (Q-COMP) administered the ‘Return to Work Assist’
(RTWA) program. With the folding of the Regulator functionsinto OIR, that program has disappeared.
A number of stakeholders recommended the re-introduction of RTWA.

The RTWA program was established in 2010. Injured workers who had not returned to work were
referred by theirinsurertothe RTWA program. The aim of the program was to enable such peopleto
return to work. Those with an open common law claim had to satisfactorily participate in RTWA to
mitigate theirloss.

RTWA used two main approaches. The firstwas preparinginjured workers for re -employment through
activities such as interview training and résumé writing. The second was to focus on career
development for participating workers to transition into a new career area. People on RTWA were
people whowere not at work, and whose compensation benefits had ceased, but many of them still
had an outstanding common law claim. So, typically, they had severe conditions of a physical or
psychological nature, oftenthe latter. Some were motivated to return to work if they could, but many
felt areturn to work was not feasible or, in some cases, desirable. In short, it was a disadvantaged,
high-need group that was difficult to assist.

An evaluation of RTWA, drawing on a number of methods, found that, despite dealing with a difficult
clientgroup, it performed wellin severalimportant respects. In particular, amajority of those who
engaged withitsuccessfully returned to work, it provided promptinitial contacts to clients, both
emotional and psychological support, and clients felt that their expectations and needs were met.
Advisors appearedtoadopta client-centred approach, facilitated durable RTW by following up with
clientsthree months afterthey commenced work, and itappeared more cost-effective than
comparators such as Job Services Australiaorindependent providers. That said, the evaluation was
not uniformly positive, and it made anumber of recommendations forimprovements, including
more emphasis on things like clarifyingroles, rights and responsibilities, considering clients’ needs
on an case-by-case basis, clientinvolvementin RTW planning, contingency planning, some specific
training courses, appraising the wider contextual factors affecting RTW, employer liaison, workplace
support, follow-up overlonger periods, and dealingwith issuesin clients’ understanding of and
attitudestowards theirsituation and the changes they face.

With the demise of RTWA, there seemsto be a gap inthe provision of RTW services, arguably to the
group that needs them the most (butfor whomthe provision of services is most difficult). Itisalso a
group that, as the evaluation survey showed, has very low satisfaction with the RTW support
provided by theirinsurer (whichis hardly surprising, given thatthey are notat work).



That said, insurers are nonetheless bound by their legislated obligations. In particularthey currently
have a responsibility forrehabilitation and return to work.>? This positive duty requires the insurer to
take the stepsit considers practicable to secure the rehabilitation and early return to suitable duties
of workers who have an entitlement to compensation. This duty requires the insurerto considerthe
needs of the workerduring the period that the workeris receiving compensation. In relationto
common law claims, the insurerisrequired to referaworkerwho has lodged a notice of claim for
common law to an accredited returnto work program of the insurer. The accredited return to work
program is accredited by the Workers’ Compensation Regulatorand mayinclude, but not limited to,
vocational assessments, reskilling or retraining, job placement, hostemployment. The legislation
deliberately does not preclude aninsurer from engaging athird party to deliverthese services on
theirbehalf, forexample, engagingajob placement agency.

A particular gap that existsinrelation toinsurer responsibilitiesis after aworker’s entitlement to
compensation ceases (forexample, aninjured worker receives their notice of assessmentand
acceptsa lumpsum paymentandis nolongerentitled to compensation but may still not be able to
returnto work). Insurers already have in place programs of some type to supportthose who have
not returned to work at the end of their statutory claim, and those who are not workingwhen they
lodge a common law claim. However, there isno supportat all for those who lose theirjobs
sometime afterinsurers administratively closed their claim because they had returned towork.

Unfortunately, we know very little about workers who lose theirjobs sometime after theirclaimis
administratively closed because they had previously returned towork. To my knowledge, no-onein
the Queensland system knows wherethey live, theirindustries, occupations orage, why they are
losingtheirjobs, whethertheirinjury orsome otherfactorhas caused themto lose theirjob. Thisis
importantto understand because of the high costs to society and governments when peopleare not
workingor not working to their capacity. Itisalsoimportantto understandinordertobestdesigna
solutionto supportthemas it may require some legislativeamendment to expand theirentitlement
to supportbeyond whatis currently permitted underthe Act.

As mentioned, all insurers currently have an accredited return towork program. Access to this
program could be extended by requiring the insurer to assess the rehabilitation and return to work
needs of all workers during the management of aclaim which meeta setcriteria (e.g. those who
have had a total incapacity to work for a certain period of time) and referringthem to the accredited
program if the assessmentidentifiesarisktothe workersreturntowork. It is clearly betterif
potential problems with workers atrisk of not returningto work are identified early. Thereisagood
window of opportunity toinfluenceaworker’s RTW outcome in the firstone -and-a-half to three
months aftertheirinjury. Afterthat, opportunities are more limited.

WorkCoveris undertaking a project, called ‘Recovery Blueprint’, using analysis and evidence
provided by Monash University’s own data analysis. Itaimstoidentify ‘atrisk’ workers, based on
that research and using data analytictechniques, within six weeks of claim lodgement. It then plans
to monitorthem as their claim progresses. Dataanalyticsis a tool with great potential, though also
one where the practice may fall short of the promise. Algorithms may, forexample, contain many
unexpected and undetected biases that end up disadvantaging the groupsitisintended to protect. >3

52 Chapter 4 Part 3, in particular section 220

53 For a discussion with examples see C. O'Neill, Weapons of Math Destruction: How Big Data Increases
Inequality and Threatens Democracy (New York: Crown Pubishing Group, 2016). For a more recent example
see C. Lecher, "What Happens When an Algorithm Cuts Your Health Care." in The Verge (2018), 21 March,
https://www.theverge.com/2018/3/21/17144260/healthcare-medicaid-algorithm-arkansas-cerebral-palsy.



We also know that an individualised approach to rehabilitation tends to produce better outcomes.>
One of the key considerationsisto neverrely on such techniquessolely for decision-making
purposes. However, ifitis merely used to identify injured workers whose circumstances increase
the probability of their having difficulty in returning to work, and then to target additional assistance
to those workers, thenitisfeasible more good than harm will come fromiits use.

The Act could also provide workers with arighttorequest a referral to the accredited program. The
insurer would then be required toundertakean assessmentand provide areason of decisiontothe
injured work if the insurers decides that the referral is not supported. This decision should be a
reviewable decision. Injured ‘gigeconomy workers would automatically fall within the sco pe of this
program.>®

A benefit of thisapproachisthatit would ensure the insurerand worker are actively engaged inthe
returnto work program before the entitlementto compensation ceases. Itallows the workerto feel
more supported atan early stage of theirclaim and provide a supported pathway forthe workerto
planand prepare fortheirreturnto work, either with the same employeroranother, orin the same
role or another. This early intervention may assistin reducing the rate of secondary psychological
injuries and contribute to reduce common law rates.

It alsowould set expectations with employers and workers thataninsurer will maintain an active
involvement even after the entitlement to compensation ceases. The costs of this additional service
would be met by the employerthrough the experience rating calculation, thereby providing a
furtherincentiveforemployersto returntheirinjured workers to work.

In additiontothe duty to refer, priorto access to compensation benefits ceases, there should be a
requirement forthe insurertoreferan injured workertothe accredited programif, at the end of
entitlementto compensation, the worker has notachieved areturnto work. This ensuresthatno
injured worker would slip between the cracks and all injured workers would be provided with
supportto returnto work.

The entitlementto be a participantinan insurer’s accredited program will continue until the worker
achievesadurable returntowork or the insurerdecides thateither: the workeris not reasonably
participatinginthe accredited program; or further participation will not reasonably contribute to
achieve adurable returnto work. The decisions made by aninsurerto cease a participant’s access
to theinsurer'saccredited program should be reviewable decisions.

The benefits of thisapproachinclude that:

e insurershave the knowledge required to supportthe claimand return to work;

e insurersalready have accredited returnto work programs that can be usedfor early
intervention toincrease return to work rates;

e itremovesthe currentgapinsupportforinjured workers betweenthe endto entitlement
to compensation and the commencement of acommon law claim;

54 C.Randall, N. Buys, and V. McLennan, "Responding to System Imperatives in Rehabilitation Case
Management Contexts." in Case Management: Inclusive Community Practice, ed. E. Moore (2016) (pp. 341-
63); C. Claes et al., "Person- Centered Planning: Analysis of Research and Effectiveness,." Intellectual and
Developmental Disabilities 48, no. 6 (2010) (pp. 432-53); P. Dekkers-Sanchez et al., "What Promotes
Sustained Return to Work of Employees on Long-Term Sick Leave? Perspectives of Vocational Rehabilitation
Professionals." Scandinavian Journal of Work, Environment & Health 37, no. 6 (2011) (pp. 481-93); N. Scerra,
"Strengths-Based Practices: An Overview of the Evidence." Developing Practice 31 (2012) (pp. 44-53).

55 Discussed in chapter 10.



it facilitates early engagement with the injured workerthatislikely to resultina more
positive experience forthe worker with less secondary psychological injuries and common
law claims, and

it ensuresthatthe injured worker maintains arelationship with asingle insurerthat will
assistwith minimising further stress oruncertainty for the injured worker during their claim.

Recommendation 6.4: The Act should be amended to specify that an insurer
retains responsibility for rehabilitation and returnto work even after the
entitlement to compensation ceases for a defined period, to ensure as much as
possible that the worker either achieves or has had every reasonable
opportunity to achieve a durable return to work.

Recommendation 6.5: Insurers should be required to assess the rehabilitation
and returnto work needs of all workers during the management of a claim and
refer them to the accredited program if the assessment identifies a significant
risk to the worker’s return to work. However, decisions such as these (or any
other by the insurer) should be made on the basis of human judgement by staff
of the insurer, and not purely on the basis of algorithmic outcomes. An insurer
should also be required to refer an injured worker to an accredited RTW
program if, at the end of entitlement to compensation, the worker has not
achieved a returnto work. The entitlement to participate in the program
should continue until the worker achieves a durable return to work or the
insurer decides that either: the worker is not reasonably participating in the
accredited program; or further participation will not reasonably contribute to
achieving a durable return to work.

Recommendation 6.6: Workers should have a right to request a referral to an
accredited returnto work program.

Follow-up recommendation 6.7: An assessment should be undertaken within
two years (and no later than the next five-yearly review) of the demographic
and job history characteristics of workers who lose their jobs sometime after
their claim is administratively closed because they had previously returnedto
work, and an assessment made as to whether any further legislative
amendments are required, such as whether it is necessary to expand their
entitlement to support beyond what is currently permitted under the Act.




6.4 Rehabilitation capability of employers

The employer of a worker who has sustained aninjury must take all reasonable steps to assist or
provide the workerwith rehabilitation for the period for which the workeris entitled to
compensation. The rehabilitation must be of a suitable standard as contained in the guidelines made
by the Workers’ Compensation Regulator, published on the Worksafe website. This standard must
be met by all employers and not justthose required to have a paid rehabilitation and return towork
coordinator (RRTWC).

Employersengagedinahigh riskindustry®® are required to appointa RRTWC if they have wages
more than 2,600 times QOTE (approximately 50 full-time equivalent (FTE) workers), and all other
employers when they have wages more than 5,200 QOTE (approximately 100 FTE workers). All self-
insured employers must have aRRTWC. If an employerisrequired to appointa RRTWC then they
must also have workplace rehabilitation policy and procedures.

The functions of a RRTWC include to:

(a) initiate early communication with aninjured workerin orderto clarify the nature and severity
of the worker’sinjury;
(b) provide overall coordination of the worker’s returntowork;
(c) ifarehabilitationandreturntowork planisrequired—
(i) consultwiththe workerandthe worker’'semployertodevelop the suitable duties program
componentof the plan; and
(ii) ensurethe programis consistent with the current medical certificate orreportforthe
worker’sinjury;

(d) liaise with—
(i) any personengagedbythe employertohelpinthe worker’s rehabilitation and returnto
work; and

(ii) theinsureraboutthe worker’s progress andindicate, as early as possible, if thereisaneed
for the insurerto assist or intervene.

The RRTWC plays an importantrole in facilitating actions detailed in arehabilitation and return to
work plan and establishing asuitable duties program at the workplace. The RRTWC liaises with the
insurer, the injured worker’s treating practitioner (whererequired), managerand the injured worker
to assistthemto identify suitable duties and strategies to successfully overcome any challenges
whenreturningto the workplace.

The role of the employeristo take all reasonable stepsto assist or provide the worker with
rehabilitation and supportthe return to work. The employer’s supportforthe RRTWCin
coordinating the rehabilitation and return to work process in the workplace canlead to better
outcomes. Ensuringthe RRTWCis appropriately qualified and trained to perform the role will assist
an employerto maintain a high standard of workplace assistance when suitable duties programs are
requiredtosupport workers recoveratwork.

A RRTWC is a person whois appropriately qualified to perform the functions of arehabilitation and
return to work coordinator. Appropriately qualified is defined in the Acts Interpretation Act 1954 as
meaning ‘havingthe qualifications, experience orstanding appropriate to perform the functionor

56 These can be summarised as: agriculture, forestry and fishing; mining; manufacturing; construction;
transport and storage; hospitals; residential care; medical and other health care; waste collection; and public
order and safety. A full listis at https://www.worksafe.qld.gov.au/rehab-and-claims/injuries-at-work/high-
risk-industries.



exercise the power’. Itisthe employer’s duty to ensure and to demonstrate thatthe RRTWC is
appropriately qualified. Priorto 2013, a person could only performthe role of a RRTWC if they had
satisfactorily completed aworkplace rehabilitation course and were registered with the Workers’
Compensation Regulatory Authority (Q-COMP). Several stakeholders throughout the review felt that
the skill level of RRTWCs had reduced since the 2013 changes and lessemphasis was being placed on
this crucial role within employers. Because the Regulator no longeraccredits RRTWCs, it has also
lostthe ability to educate and share industry best practice across the network of coordinators. That
said, requiring all RRTWCs to have completed agenerictraining course did notrecognisethat
workplaces are differentand RRTWCs should have training and skills that are relevant to their
specificcircumstances. Further, it appeared toimpose an unnecessary requirement on RRTWCs that
already had training or qualifications that exceeded the minimum requirement, such as occupational
therapists.

Itisappropriate thatthe employer have the obligation to assess the risks and needs of their workers
and workplaces and ensure that they have engaged a RRTWC that has undertaken asuitable
gualifying course. The Workers’ Compensation Regulator needs to be able to undertake validation
auditsto ensure thatemployers are complying with their obligations and, mostimportantly, are
contributingtoimprove durable return to work outcomes forinjured workers.

There seemsto be meritinreintroducing the requirement that RRTWCs hold an appropriate
qualification, but withamendments to take account of the problems that the previous system had.
First, there would need to be a transition period. Second, creditshould be allowed for relevant
courses that have already been undertaken. Forsome RRTWCs or occupational therapists, this
would meanthere was no need forthem to undertake any additional courses. Third, the curriculum
of the approved workplace rehabilitation courses needs to be carefully considered. Giventhe
substantial variationsin industry experiences, there is probably meritin havingacommon core
across all industries but then specific modules that coverissues for particular sectors or groups of
industries.

One way forthisto occur is to require all employers that are obliged to appoint a qualified RRTWC
provide totheirinsurer alist of all RRTWCs engaged by the employer. This list should include which
workplace each RRTWC has responsibility forand astatement for each RRTWC detailing how the
personisappropriately qualified forthe workplace that they have responsibility for.

It makes sense that thisinformation be provided to the insurerasthereis already an existing
relationship between employerandinsurerand, inthe case of WorkCover, every employeris
required to submitinformation to WorkCoverannually forthe purposes of premium calculation.
Requiringthisinformation to be provided to the insurer will minimise the ad ditional regulatory
obligationsimposed on employers required to have RRTWC. The information should only need to be
updatedifthereisachangein it. For example, anemployerwith one workplace and one RRTWC
thatisa universityqualified Allied Health Provider should not be required to re-submit the
informationif there have been no changes atthe workplace.

The Regulator can then access thisinformation from the insurerand use it for a number of purposes
to work towards improving the scheme’s durable return-to-work rate. These purposes caninclude
providing tailored and targeted communications to RRTWC to improve their knowledge and ability
to fulfil theirfunctions, and to undertake targeted auditing to validate the appropriateness of
RRTWC qualifications and the systems supporting durable return-to-work outcomes.

It will also enable the Regulatorto be able to request return-to-work dataforeach employerthat
has a RRTWC and identify those employers that have a durable return-to-work rate that below their
industry average. Thisinformation will allow the Regulatorto undertake informed and targeted



compliance and education activities, ensuring that resources are able to be focused onth e greatest
areas of need andto improve return-to-work rates.

Recommendation 6.8: The requirement that rehabilitation and return to work
coordinators in larger organisations be appropriately qualified should be
reintroduced, but with a transition period, partial or full credit for prior relevant
training, and consideration given to the inclusion of industry-specific modules
in the accredited training.

Recommendation 6.9: The Office of Industrial Relations should work in
collaboration with insurers to develop a comprehensive plan to support that
rehabilitation and returnto work coordinators, and encourage uptake in
industry, particularly within industry sectors that have a durable return-to-work
rate less than scheme average.

Recommendation 6.10: The Act should be amended to oblige employers that
are required to engage a rehabilitation and return to work coordinator
(RRTWC) to provide a list of all RRTWCs engaged by the employer, and include
in this list the RRTWC contact details and the workplace/s they have
responsibility for. This information should be available to the Workers’
Compensation Regulator and insurers for the purposes of educating and
supporting these officers, and validating requirements.

6.5 Providers and regionalism

Submissions were also made to this review that WorkCover’s panel of rehabilitation providers
(particularly in relation to occupational therapists) should be revised. This was because of concerns
that the panel was too restrictive, preventing some capabletherapists from providing services and
preventing some employers from making use of therapists who knew those employers’ businesses
well. Although self-insurers had no directinvolvementinthe panel, itappeared thatsome
considered thatthe omission of some providers fromthe WorkCover panel meantthatthey were
not able to gain enough work to make it worthwhile also working for self-insurers. Indeed, one
suggestion was that there should be no panel at all, and that employers should be free to choose
whateverproviderthey wished. Onthe otherhand, thereisa logicto havinga panel, to make sure
that each person providing therapy services has enough involvementin injury rehabilitation services
to be able to deliveragood quality service. There are also managerial efficiencies and supervisory
benefitsfor WorkCoverin dealing with alimited number of providers.

Since the panel was announced, WorkCover has beenin negotiation with some provider
representatives, and the panel has been extended bothin duration and in the number of providers
included onit. Giventhe commercial obligationsinvolvedinthe currentarrangements, thereisa
limitto what changes can be made at present. Overall, thisappeared to be largely amatterfor
WorkCovertoresolve. There were no general feelings among repre sentatives of WorkCover clients



that the quality of occupational therapy providers had declined. (This wasin contrast to feedback
about RRTWCs employed by firms themselves, about which | received quite a bit of feedback
indicatingtheirquality of services had declined inrecentyears, as discussed in section 6.4.)

Thereis, however, one dimension to thisissue that has broaderimplications: the regional
dimension. Comments were made by several stakeholders that there needed to be an improvement
inthe regional presence of the administrators of workers’ compensation in Queensland. The main
interaction people have with the workers’ compensation system s through WorkCover. Itis heavily
centralisedin Brisbane. Many servicesthatare contracted to WorkCover are delivered regionally
because thatis where many of the injured workers liveor work. OIR has more regionally-based staff
but mainlyinthe form of WHS inspectors, ratherthan workers’ compensation. Thatisno surprise,
as most of OIR’srole in workers’ compensation is of apolicy or regulatory nature, andit would be
veryinefficientforthatto be decentralised outside Brisbane. Program administrationisreally the
function of WorkCoverandthe self-insurers, and even enforcement of premium paymentsisthe
responsibility of WorkCoverasitis the body that is financially disadvantaged when premiums are
not paid.

With developmentsin digital technology, the need for administration through WorkCoverto be
centralisedin Brisbane is notas strongas it was a decade or two ago. As well as makinguse of such
technologies, WorkCover’s regional presence mightalso be improved through collaborative work
with OIR WHS staff, and evenless centralised agencies from other portfolios or jurisdictions, such as
the FWO. Thisreview has not had sufficienttime to considerthe ways in which WorkCover’s
regional presence could be improved, and given the wide range of potential pathways and partners
it would not be appropriate to be prescriptive onthe matter. However, itis clearthat WorkCover
should consult with stakeholders and OIR as to the best waysin whichitcan improve its regional
presence.

Itisnot as simple as saying that WorkCover should reorganise itself along regional lines and locate,
say, halfifits staff outside Brisbane. The history of publicadministration s littered with the names
of organisations thatlost much of theirexpertisethrough forced relocations of staff to suit the
needs of others. At present claims administrationin WorkCoveris mainly organised alongindustry
lines, with some adjustmentfortype of injury (in particular psychological or psychiatric claims), and
any greater regional focus should not meanitlosesindustry-specificexpertise. Thatsaid, many
industries have astrong regional focus and vice versa, so the two are not totally mutually exclusive.
Itisclearlya processthat requiresalotof consultation and exploration of possibilities. Atthe time
of the next Review, WorkCover should specifically report on actions it has taken to regionalise its
operations, the effects and its future plans.

Recommendation 6.11: WorkCover should hold detailed consultations with the
Office of Industrial Relations and stakeholders, as well as with its own
employees, on ways in which its regional presence can be improved, with the
objective of having a discernible proportion of its staff based outside Brisbane
by the time of the next review.

Follow-up recommendation 6.12: At the time of the next five-yearly Review,
WorkCover should specifically report on actions it has taken to regionalise its
operations, the effects and its future plans.




6.6 Sustainable return to work assistance for small business

In Queensland, there are approximately 120,000 premium paying small businesses employingless
than 20 workers. Dependingontheirindustry, these businesses are typically inexperienced with the
workers’ compensation system. Small businesses may experience aworkers’ compensation claim
lessthanoncein everytenyears. The Worksafe website recognises this information and skills gap,
and providesalot of guidance material to assist small business navigate the system and manage
theirrisk.

When a claim does occur, small businesses often lack the financial resources and skills to proactively
manage early returnto work for injured workers. These employers have no experience with job task
assessment, producing a suitable duties plan, or providing alternate duties. As such, the outcomes
for workers employed in small businesses are typically poorer compared to those who work within
medium orlarge organisations.

Small businesses require additional assistance to ensure these workers are not disadvantaged.
Consideration should be givento WorkCoverfundingaselect number of allied health professionals
from WorkCover’s Return to Work panel to undertake job task assessments at small businesses.
These professionals would also liaise with the injured workers treating health practitionerto ensure
sustainable return to work outcomes.

Under this proposal, where aworkerhas time off work due to injury and the small business:

e isconcernedthat they may have difficulty in returning the injured workerto work, in the
short term, or until the injuredis fully recovered; or

e hasreturnedtheinjured workertowork and the workeris having ongoing difficulties
undertaking theirduties

the small business should be able to seek the assistance with aworkplace job task assessment.
Further, the worker’s treating health practitioner will also be able to referthe injured workplace job
task assessment.

The difference with WorkCover’s existing return to work arrangementsis that these allied health
professionals will:

e Dbemade available atthe request of the small business operatorand/orafteran injured
workerhas returned to work and continues to have difficulties; and
e haveafocus onjob taskassessmentand evaluation.

To ensure the success of thisinitiative, allied health professionals should be encouraged to build
local relationships with treating health professionals to create awareness of this service. They should
alsoliaise with the IPaMsmall business program (possibly as part of the policy experiment referred
to inrecommendation 7.5, discussed later) and act as a referral pointforongoing prevention
supportfor these small business operators.

Where required these allied health professionals should be supported by OIR as well as WorkCover
through access to the WHSQ regional office network for meetings, interviews and prevention advice.

Recommendation 6.13: To assist small business provide sustainable returnto
work options for injured workers, WorkCover should fund allied health
professionals to undertake job task assessments at small businesses.




CHAPTER 7: PREVENTION, EDUCATION AND COMPLIANCE

7.1 Prevention activities

Most prevention activities in this arearelate toimproving heath and safety at the workplace. These
are the core responsibility of Workplace Health and Safety Queensland (WHSQ). There are,
however, some joint activities. The CEO of WorkCoverison the board of WHSQ and once a year the
boards of the two agencies hold joint meetings (though WHSQiis, in effect, part of OIRwhereas
WorkCoverisan independent statutory agency, so there are some complexities there).

One suggestion that was made to this review was that WorkCover should be able to undertake its
own preventativeactivities. It hasaccess to information on claims patterns, particularly in relation
to individual corporations, that could alertitto areas where quick intervention would be effective.
As attractive as this propositionis, there also appearto be some problems. Itis easyto envisage
situations where the two agencies would be duplicating their work or, worse, acting at cross-
purposes. WorkCover’s definition of ‘workers’, and hence the focus of its data, is narrowerthan that
used by WHSQ, and will remain different even after other recommendations of this report are
implemented: the concept of a Person Conducting a Business or Undertaking (PCBU), prominentin
nationally consistent health and safety laws, is not used in workers’ compensation law andis not
proposedto be used.>” WorkCover’s activities in prevention are understandably aimed at risk
identification for premium payingemployers.

That said, effective WHS prevention initiatives need a systematicapproach involving awide range of
intelligence and data. It would appearthatthisis more appropriately managed by WHSQ, which has
the legislative responsibility forensuring work health and safety. WorkCover’s priorities should
continue to be focused on premium collection, claims managementand in particular rehabilitation
and returnto work. Still, it should be made legislatively clearer that WorkCover can fund prevention
initiatives. Ajointagency steeringcommittee should also be established administratively to ensure
WorkCoverhasinputinto preventioninitiatives and receives feedback on preventioninitiatives and
performance.

It would be useful for WorkCoverto enhance the efficacy of WHSQ operations by providing dataand
supportto the agency. That is, where WorkCover detects atrend that warrantsinterventionin
relationto a particularemployer, it should immediately notify and meet with WHSQ, so that a
cooperative strategy forintervention can be developed.

Recommendation 7.1: WorkCover and Workplace Health and Safety
Queensland (WHSQ) should work together more closely, in particular by
WorkCover using timely access of micro-level claims data to inform WHSQ of
potential areas for intervention. A jointagency steering committee should
also be established administratively to ensure WorkCover has input into
prevention initiatives and provide for the report back on prevention
initiatives and performance. Where WorkCover detectsa pattern or trend
that warrants intervention, it should immediately notify and meet with WHSQ,
so that a cooperative strategy for intervention can be developed.

57 See chapter 10.



Recommendation 7.2: The Act should be amended to make clear WorkCover’s
ability to fund prevention initiatives.

During stakeholder consultations, several stakeholders also commented on the combined one-stop
shop website of the organisations operatingin this space, in terms of the accessibility and usefulness
of theinformation onthem. While thisisanareathat isconstantly evolving, itappearsthat many
people would benefitfrom animprovementin the navigability of the combined website.

Recommendation 7.3: Following consultation with stakeholders, the Office of
Industrial Relations (including WHSQ and WorkCover) should revise and
improve their web presence to make it more accessible and useful to users.

INJURY PREVENTION AND MANAGEMENT (IPaM) PROGRAM

The Injury Prevention and Management (IPaM) program, ajointfunded initiative between WHSQ
(within OIR) and WorkCover, and led by WHSQ, works closely with Queensland businesses to ensure
systems are in place to prevent workplace injury and, if people are injured, returnthemto
meaningful and appropriatework, as soon as practical.

A team of experienced advisors, located throughout Queensland, work with employers who have
comparatively high workers’ compensation claims rates and costs compared to other b usinesses of
similarsize and nature. Since 2011, IPaM has assisted more than 1,025 businesses to make ‘simple
but effective enhancements’ totheir health, safety and injury management systems through the
IPaM Advance program.

IPaM Advance targets larger businesses and offers acomprehensive 2 year programto assist
employersreviewtheir current safety management systems, verify workplace hazards, review
rehabilitation and return-to-work arrangements and evaluate workplace safety climate by seeking
the views from both managers and workers on the efficacy of safety managementinthe workplace.

Workingin collaboration, the advisorand employer develop animprovement plan tailored to the
individual business needs.

An evaluation by WorkCover forthe 2016-17 period showed that employers who have participated
inthe IPaM Advance program experienced benefitsin comparison to others across the scheme, that
is:

e 2.6 percentreductioninstatutory claim numbers, comparedtoanincrease of 14.7 per cent
for non-IPaMemployers.

e 10.1 percentreductioninaverage days off work, comparedto a decrease of 4.2 per cent for
non-IPaMemployers.

e 0.2 percentincreaseinaverage statutory claim cost comparedto an increase of 3.8 per cent
for non-IPaMemployers.

e 5.7 percent reductionin claims costs per million dollars of wages, compared an increase of
8.0 percent fornon-IPaMemployers.

e 1.1 percentreductioninworkers’ compensation premium rate, comparedtoal.1 percent
increase fornon-IPaMemployers.



IPaM Advance focuses on large employers, by nature of the scheme design, soitdid notaddress the
needs of small ormedium enterprises (SMEs). Inresponse to that criticism, two new programs are
currently delivered by OIR and aim to provide SMEs with a variant on IPaM-style WHS assistance.
They are:

e |PaMEvolve, which offersaseries of short site-based consultations across a3 to 6 month
intervention for medium-size businesses at varying stages of maturity; and

e |PaMfor Small Business, which provides a 3 hour advisory service forsmall or micro
businesses.

Whetherthese new activities can genuinely be called ‘IPaM’ is not so clear, given that theirapproach
is quite different—though perhaps appropriate for the size and number of enterprisesinvolved.
(‘IlPaM Advance’ appearsto be a rebranding of what used to be called simply ‘IPaM’, perhapsin
orderto distinguishitfromIPaMEvolve and IPaM for Small Business.)

Overall, IPaM(orat leastIPaMAdvance) appears to be very well received by many stakeholders and
is clearly effective inimproving WHS outcomes and reducinginjuries and claim costs. Ithas been
successful inreducing premiums for participating firms (a proxy measure for safety improvements)
and was popularwith businesses that had participated. Itindicates, incidentally, that WHSQ and
WorkCover can collaboratively work on joint projects leading to good outcomes, with performance
reportingto both Boards.

IPaM Advance would seem to be an obvious candidate for expansion. Thatsaid, inthe context of
review of WHS activities, it was concluded that hard compliance activity needed to be beefed up,
eitherbyincreased fundingto WHSQ or some redirection of IPaMresources ora combination of the
two. While thereisa stronglogicto beefingup hard compliance activity with WHS, it would not
seemto be optimal to fund thisthrough a reductioninIPaM resources, given the impressive
performance of IPaMto date.

That said, it is not clear that the strong evaluation performance of IPaM Advance can be extended to
the othertwo, more recent, IPaMprograms. IPaM Advance relied on active interventionsin
workplaces. IPaMEvolve isstill aform of intervention, albeitaweak one, based onsite -based
consultations. lam not convinced thatIPaM for Small Business, whichis based on providing advice
without necessarily aworkplace visit, fits the same mould. Thisdoes not meanthatitis a non-
performing program, simply that we cannot tell based simply on the performance of IPaMAdvance.
But | am not aware of evidencethat simply providing advice outside the workplace environmentis
enough toimprove WHS and premium outcomes in small businesses. Onthe other hand, stricter
compliance action might not generate lasting changesin behaviour either. The inte nsive
interventionist approachin IPaMAdvance is not goingto be financially viableforimplementationin
that sector. More informationis needed, anditis notclear that thereis presently the solid research
evidence to supportabetterprogram.

One of the impressivethings about my interactions with WorkCoverandindeed with OIR has been
the apparent commitmentto evidence-based policy and, as part of that, to research. WorkCover, in
close consultation with OIR, should devotesome of its research resources to undertaking
experimental researchtofind out what would work. That is, a sample of WorkCoversmall
employers should be chosen forstudyin a controlled experiment with several different policy
‘treatments’. Firmsshould be randomly assigned to each ‘treatment’ group (ora ‘control’ group,
experiencing no change in policy), with each industry well represented in each ‘treatment’ group,
and each ‘treatment’ group receiving adifferent policy approach. Forexample, one group could
receive a3 houradvisory service, another group be subject to tighterinspection regimes, other
groups receive different policy approaches, and the control group would receive the same treatment



as occurs normally to that sector of the WorkCover small business clientele. Each policy approach
would be rigorously evaluated in comparison with the others and the control group —notjustin
terms of the effects on claim costs and premiums, but also WHS outcomes as perceived by workers
themselves (as actual WHS outcomes may not always be reflectedin claims experience). Each policy
approach beingtestedinthis policy experiment would be designed in such away that, if it turns out
to be the most effective, it could be applied across WorkCover’s small business clientele. There isno
pointintesting ‘gold plated’ policies that could not be implemented more broadly across the
organization. The large number of small business clients in WorkCover’s coverage would easily give
alarge enough sample forthe experiments to be undertaken in a statistically rigorous way.

IPaM evolve sits somewhere between IPaM Advance and IPaM for Small Business. Inthe first
instance, itshould be rigorously evaluated. The questionis, isit capable of being extended across
the medium-sized sectorat whichitis presently targeted? Thisissomethingtowhich|donot know
the answer, or at least | have notfound it outin the time available. If the answerisno, thena
similarapproachto thatdescribed above inrelation to small business should also be applied to
medium business.

Recommendation 7.4: Support for the IPaM Advance program should be
maintained and expended across those parts of the large business sector with
relatively poor performance.

Follow-up recommendation 7.5: WorkCover, in close consultation with WHSQ
and OIR, should undertake experimental research within sub-samples of its
small business clientele to rigorously compare the effectiveness of various
policy potential approaches for improving WHS outcomes and claims
experience amongst small business. The outcomes of evaluations through that
research should inform further policy development within WorkCover in
relation to small business. They should also be considered by the next five-
yearly review.

Follow-up recommendation 7.6:If IPaM Advance cannot be extended across
the medium business sector, then WorkCover should test policy approaches for
medium sized businesses using a methodology similar to that described above
(regarding follow-up recommendation 7.5) for small business. If that is done,
the outcomes of evaluations through that research should inform further policy
development within WorkCover in relation to medium-sized businesses. They
should also be considered by the next five-yearly review.




7.2 Education of workers

There are two education-related issues with non-compliance: what to do about employers whofail
to understand the need to register and pay workers’ compensation premiums; and what to do about
workerswho are unaware of theirrights, including to seek compensation for work-related injury.
This section deals with the latterissue; the formeris considered in section 7.6.

The problem of non-awareness by workersis most likely to occur amongst vulnerableworkers, and
in particularamongst vulnerable workers employed in firms that themselves do not comply with the
legislation. Vulnerable workersin this context referstoworkers who are disadvantaged in the labour
market, most obviously lower-skilled migrant workers (especially, but not exclusively, those on
temporary visas), but also other disadvantaged groups which may overlap with these, including low -
paid workers, non-unionised workers and workersin regional and rural areas. Ifinjured at work,
they may be unaware of their entitlement to compensation and lack the resourcesto seek redress.
They may alternatively feel pressured not to make a claim by theiremployer, especially if the
employeris non-compliant.

A common way in which governments promote education of workers, includingin relation to their
rights, isto transmitinformation through the employer, sometimes compulsorily. Forexample,
underthe Fair Work Act 2009, when an employerseeks to hold asecret ballotto obtain worker
consentto a proposed enterprise agreement, the employer must provide certain information to
workers, normally though an information sheet.>® However, this does not provide much of amodel
for workers’ compensation education. If an employeris notthemselves complying with the
legislation, they are hardly goingto pass on to workers astatement of theirrights underthat law.

It seems necessary, therefore, forastate agency to engage in a direct official campaign to educate
workers of theirrightsin workers’ compensation. That campaign would bestbe run by WorkCover
(WorkCover), asitis primarily responsible at presentfor monitoringand enforcing compliance and it
could be assumed that self-insurers, if they wantto keep theirlicense, aimto appearto ensure that
all theirworkers are adequately covered and informed. (The question of what happensif thisis not
occurringis discussed in chapter9.)

An educational campaign would need to be in multiple languages if itis to reach the majority of the
target audience. Othercampaigns promoting awareness of various worker rights are or will be run
by othergovernmentagencies, including Workplace Health and Safety Queensland (WHSQ) and the
federal FairWork Ombudsman (FWO). Itwould not make sense to cut across these cam paigns;
rather, WorkCover should work with these agencies to produce ajointly run and jointly funded
educational campaign (or campaigns) thatincrease awareness amongst vulnerable workers of their
rights under workers’ compensation law (and otherlaws regarding employee entitlements and
protections).

A recommendation of the Best Practice Review of WHSQ was that WHSQ and WorkCover examine
the opportunity and benefits of WorkCover providing additionalfunding forawareness and
engagementactivities undertaken by WHSQ, in orderto release base funding of WHSQ for more
direct compliance activities. The balance of the sources of fundingis a matterfor the political
processto determine, butitis clearthat there issynergy between the activities of WorkCover and
WHSQ, and that both have an interestin ensuringthat workers are aware of theirrightsand
obligations under both WHS legislation and workers’ compensation legislation.
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FWOQ’sresources are directed more towards educating employers than workers, but there is still
some effort putinto education of workers. Extending awareness of worker entitlements under
awardsto include awareness of their entitlements under workers’ compensation legislation would
not be difficultand would avoid duplication and confusion amongst workers.

Some groups of workers who need education would not necessarily be reached through this
approach. First, as resourcesare notendless, there are workersin non-compliant firms that would
not be touched by a joint campaign with FWO. WorkCoveridentifies non-compliant forms mostly
through two mechanisms: eitheraclaimislodged bya workerand it turns out that theiremployer
has not been paying premiums; or data submitted to WorkCover by an employerappears
inconsistent with other datato which WorkCover has access. When this happens, WorkCover
requires the employertoremedythe shortfalland may alsoissue afine. Inaddition, WorkCover
should take stepsto ensure thatall workers of such firms are informed of theirrights under workers’
compensation legislation (for example, though a multi-lingual information sheet for workers).

Second, some people eligible for coverage by workers’ compensation legislation may simply not be
covered by the federal system and hence not part of FWO activities, either because theyare inthe
state jurisdiction (e.g. state publicservants) or because the definition of ‘worker’ under workers’
compensation legislation is slightly broaderthan the definition of ‘employee’ under the Fair Work
Act 2009. In relationtothese groups, WorkCover thus needs to consider what specificactivities
needtobe donetoincrease awareness amongthose atrisk of disadvantage.

Alongside this, there isthe broader question of encouraging worker activities that promote safety
and good health at work and facilitate prevention of occupational injury andillness. One
stakeholder, forexample, referred to the need to promote sleep, good diet and exercise as away of
minimizing psychological or psychiatricinjury. Thisisan area that has little in common with the
interests of the FWO but a lotin common with the interests of WHSQand also lendsitself to
promotionviaemployers (including, in part, by educatingemployers). Itwouldthus be a separate
educational activity but nonetheless one that should be explored.

There would also be benefit, in more unionised sectors, of developing educational programs jointly
withrelevanttrade unions. These would be targeted to the particularcircumstancesinthose
industries (construction might be an example) and take advantage of the access to workersand the
credibility with members that would come with publications or other materials that were jointly
branded by the relevantunionand WorkCover.

The Regulator should monitor and evaluate the effects of these educational programs and consider
which, if any, have applicationinself-insured organisations aswell. Ifitconcludesthat one or more
of themis warranted, it should advise the Minister and hold consultations with the stakeholders to
determine the best way of financingand administeringit orthem.

There would also be a need foran education program forcommercial interns (section 3.4) and gig
economy workers (as persection 10.7).

Recommendation 7.7: WorkCover should jointly fund and run an educational
campaign aimed at promoting awareness amongst disadvantaged groups of
their rights under workers’ compensation legislation.

A major part of this should be done in co-operation with Workplace Health and
Safety Queensland and/or the Fair Work Ombudsman, making maximum use
of joint resources and overlapping interests.




Recommendation 7.8: WorkCover should also take steps to ensure that workers
in identifiably non-compliant businesses are made aware of their rights, and
should consider what steps should be taken to increase awareness among
those not covered by any joint program with the FWO who would be at risk of
disadvantage as a result.

Recommendation 7.9: WorkCover should explore educational programs,
including jointly with WHSQ and with relevant trade unions, promoting good
practice by employers and workers to minimise the risk of occupational illness
and injury, including psychological or psychiatric injury and alerting workers to
their rights under safety and compensation legislation.

Follow-up recommendation 7.10: The Regulator should monitor and evaluate
the effects of these educational programs and consider which, if any, have
application in self-insured organisations as well. If it concludes that one or
more of them is warranted, it should advise the Minister and hold consultations
with the stakeholders to determine the best way of financing and
administering it or them.

7.3 Education for medical practitioners

A second aspect of education that arose through stakeholder consultations was that of awareness
amongst medical practitioners, especially general practitioners (GPs), of issues regarding workers’
compensation and particularly occupational therapy in promoting return towork. In orderto
practice, there are a lot of issues that GPs need to be across, and many may have only occasional
interface with the workers’ compensation and rehabilitation system.

In orderto maintainthe currency of their registration, medical practitioners are required to regularly
participate in continuing education. This continuing education is mostly provided by orthrough the
professionalbodies, and typically involves a series of optional modules of varying length, difficulty
and hence accredited value. Practitioners have to achieve a certain number of continuing
professional development (CPD) points each period (based on 50 CPD points peryear), and can
choose any combination of modules to make up the required CPD points.

A new module should be developed that covers the issues involved in workers’ compensation,
occupational therapy and returnto work fromthe perspective of amedical practitioner.
Stakeholder consultations revealed that something like this has been done once before, butit was
little used because it was only asmall course (2 CPD pointsinthe GPs program) and so few medical
practitioners saw itas helpingainingthe 50 CPD points necessary for continuingregistration. To



gain good enrolments amodule needs to have alarge number of CPD points attached to it, and the
range of issues encompassed by workers’ compensation, occupational therapy and returnto work is
broad enough to warrant a large number of CPD points. A module of approximately 30CPD points
for GPs wasrecommended in the stakeholder consultations and this seems within an appropriate
range.

Amongstthe issues coveredinsuchamodule, some non-medical matters would also likely need to
be dealtwith. Thiswouldinclude matters such as the fact that workers’ compensation covers a
broaderrange of expenses (in particular, medical expenses) than income protectioninsurance often
available through superannuation, as well as the different eligibility criteria. Injured workers may
oftenseek orobtain advice from GPs on their next steps afterseeingthe GP.

Recommendation 7.11: The Regulator, the Australian Medical Association
(AMA) and the Royal Australian College of General Practitioners (RACGP)
should jointly develop a course on workers’ compensation, occupational
therapy and return to work for general practitioners, of approximately 25-30
CPD points, for inclusion in the continuing education registration requirements
for general practitioners. The AMA and the Regulator should also explore with
professional colleges representing other medical specialist groups the
feasibility and desirability of developing related modules for their own
continuing education requirements.

7.4 Building supportive workplaces

Consultation revealed some matters where stakeholders considered that awareness amongst
employers could be improved. The first was awareness of mental healthissues. Some considered
that there was a stigma attached to psychological injuries that was unwarranted, and that the
negative attitudes employers felt for these injuries translated into negative attitudes amongst other
workers Effortshould be putintothe prevention, notjustthe treatment, of psychological problems.
Related tothisisthe needto ensure employers are aware of the mannerin which, inthe absence of
adequate workplace support, physical injuries can lead to subsequent complications through
additional psychological problems, and the way in which good workplace health can be promoted
through good management practice.

One concernwas that, while middle level managers may be very aware of the issues, top level
managers, including chief executive officers (CEOs), may lack appropriate knowledge but make the
key strategicdecisionsthat shape the workplace environment and theirsubordinates’ behaviour.
Thisis averytime-poorgroup and hence difficult to access, yet critical to the success of any
employer education campaign.

In addition, there appeared to be significant evidence presented that employerresponsestoinjuries
could be veryinfluential in determining whetheracommon law action was pursued against the
employer. Ifaworker feltthatthe employerdid not care about them, they were more likely to feel
aggrieved andsue. Thisinturn tellsusthat workerdistressis heightenedif the employerappears
disinterested orunhelpful afteranincident. Such distressis likely to compound psychological injury,
or even create a psychological complication to aninitially purely physical injury. Employer
disinterest may reflect genuine callousness on the part of managers, butit may alternatively reflecta
lack of knowledge about appropriate ways to respond or managers’ fear that admitting error may
jeopardise afuture common law claim oreven be against company policy.



Two issues are relevant here: awareness amongst employers of appropriate handling of workers
afterinjuries, including psychological injury; and the legal status of employerhandling of workers
afterinjuries. The firstisamatter forawareness-raisingamongst employers and the content of
educational materials provided to employers by WorkCover orthe Regulator. The second, however,
isfor legislative action. Underthe Civil Liability Act 2003 apologiesregarding otherpersonalinjuries
mattersin Queensland are able to be provided without prejudice, thatis they have no ‘liability
consequences.*® This protection, however, excludes workplace injuries, and there is no equivalent
protectioninthe workers’ compensation legislation. This appears to be ananomaly and should be
rectified. It would reduce distress experienced by injured workers and especially by psychologically
injured workers. If thatis not sufficientincentive, it would also therefore likely lead to savingsin
employer costs.

Recommendation 7.12: The Act should be amended to exempt apologies
provided by employer representatives following a workplace injury from being
considered in any assessment of liability.

Recommendation 7.13: Education of employers should give special attention to
the benefits for workers and employers of: offering effective support, including
but not restrictedto apologies, after a workplace injury; the gains for
workplace health from good management practice; and the question of how to
gain the attention of CEOs and influence strategic decisions affecting the
workplace environment.

7.5 Bonuses

While safety bonuses are conceptuallyrelated to experiencerating, and may be a way firms attempt
to alignindividual incentives tofirmincentives, they were raised by several stakeholders as
generating perverse incentives—encouraging managers to suppress reporting of injuries or the
lodgement of minorcompensation claims. Onthe other hand, safety bonuses are promotedasa
means of improving safety, and genuinely seen as doing that by many people. ‘Nolostinjury time’
bonuses might be particularly problematicif they are binary, i.e.if asupervisoronly receives any
bonusifthereisno time lost at all—though thisis something about which we really do not know
enough.

If experienceratingisa goodthing, how could it be that safety bonusesare not? Doesnotone
simply align employee incentives with the other, anincentivefacingthe organisation? Onthe
surface the two seemaligned, but on deeperanalysis that need not be the case. The potential
divergence lies partly in the different response types of available to organisations and to individuals,
and partlyinthe nature of motivationitself.

There is substantial evidence of the difficulty of designing appropriate financialincentive systems for
employeestomatch the objectives of the organisation. The role of performance-related payinthe
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global financial crisis®®is reflective of that, asis theirrole in current proceedings before the Royal
Commissioninto Misconductin the Banking, Superannuation and Financial Services Industry 5! There
isalso evidencethatincentive payment systems including piecework have adverse effects on
workplace health and safety.®2 On workplace safety incentive pay, researchers have argued that
bonuses may encourage gaming of the system. Hopkins and Maslen, forexample, note that the US
Occupational Safety and Health Administration (OSHA):

isvery critical of the payment of bonuses based oninjury rates, because of the potential of
such schemesto suppressreporting. Employees know thatif they reportaninjury, they may
be affecting not only their own bonus, but that of their workmates. This puts enormous
pressure on people nottoreport.

OSHA is particularly critical of incentives that are paid forachieving zero injuries, for
example, ‘where ateam of employeesisawarded abonusif noone from the teamis injured
oversome time period’. The pressure to not reportin thissituation is overwhelming.%3

Organisations can respond to a financial incentive (experience rating) by changing the systems
operatinginthe workplace. If the systems are poorly designed, afinancial incentive willencourage
themto improve those systems. Individual supervisors and employees cannot do that: all they can
change is theirown behaviour, and influence the staff below them. Forthe individual supervisoror
employee, agood response toa ‘nolostinjury time’ bonus may be to suppress reporting of minor
incidents to maintain the full value of the bonus. This may not be inthe interests of the organisation
as awhole, as such behaviour might simply disguise system problems. Short-term benefits for
individuals able to claimtheirbonuses might be atthe expense of long-term costs arising from
systemicfailuresthat were disguised by individual behaviours. Thereisalong-standingdebatein
the literature about whetherincentives are a good or a bad thingfor reducing or preventing
workplace injuries (as opposed to reducing premiums), including some empirical evidence
suggestingthattheir effects may be negative, especially for discouraging infrequent, catastrophic
accidents.®

Thisis a matter on which, for better or worse, the review has not had enough time or resourcesto
come to a definitive conclusion. Itis amatter thatrequires good research. It would need, however,
to be quite specificresearch. It would be relatively easy to conduct research comparing claims
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experience with safety bonuses, and this would undoubtedly show that incentives reduced claims, as
both hypothesised incentive effects (toimprove safety, and to reduce reporting of incidents) workin
the same direction on this measure (i.e. both reduce the number of claims), even though they might
have opposite effects on actual injury management. As mentioned earlier, claims records need not
be a good proxy for safety outcomes.

The only way to adequately test these competing effects would be through a survey of workers’ own
experiences of workplace safety and culture linked to reliable measures of bonuses enjoyed by
supervisors or managers—covering not just whethersupervisors or managers received abonus, but
what type of bonusitwas: a binary bonus, a sliding scale, how much it was worth, etc. Because only
a small portion of workers experience adverse safety incidentsin any year, itwould needtohave a
large sample size (unlessitwere only tolook at culture, notevents). It would thus be expensive
research, butthe only way of validly testing the effects of safety bonuses. My investigationsand
consultations with academic colleagues have not revealed any research to date that deals with the
issue in quite this way.

Follow-up recommendation 7.14: The Minister should commission research
investigating the relationship between safety bonuses and safety performance,
using linked employee survey data. The results of that research should be taken
into account in the next five-yearly review of the scheme.

7.6 Compliance

One of the issues for WorkCover, already mentioned, is non-compliance of employers in payment of
premiums. This may be a result of employers understating their wages payments to particular
workers, or not declaring the existence of particular workers—though the effectis the same, as the
total wages bill isunderstated —or not appearing on business records and not paying any premiums
atall. Ourinteresthereisinthe first of those two broad possibilities.

Sometimes, under-declaration of wages for workers’ compensation purposesis associated with
underpayment of workers generally (thatis, payingthemless thantheiraward or agreement
entitlement, including penalty rates and overtime premiums). Time and wages records may be
inadequate and taxes underpaid.®> There is evidence of substantialunderpaymentfound by the
FWO inthe retail and hospitalityindustries. Some such employers may engage in ‘sham contracting’,
pretending employees are independent contractors, and seeking to thereby also avoid workers’
compensation premiums.
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Enforcement of employers’ obligations hereis undertaken by WorkCover. Enforcement of
obligations to pay award wages and to maintain time and wages records is done by the federal
agency, the FWO. WorkCoveridentifies recalcitrantemployers eitherthrough discrepanciesin data
it receives from othersources, or by receivingaclaimforcompensation fromaninjured worker
whose employer did not hold a policy with WorkCover, or whose wages bill wasimplausibly low. To
the extentthat WorkCoverrelies on the latter ratherthanthe former, overall premiums are being
underpaid by a greateramountthan the under-claiming of benefits, and premiums are therefore
risingforthe honest employers (presumably most of them) already paying theirappropriate
premiums. Rememberalso that workers’ compensation benefits may refer to what workers are
entitled tounderthe award and this may be quite alot more than what they have actually been paid
and therefore the wages declared by the employerfor workers’ compensation purposes.

Compliance could be improved by some coordination between and jointinvestigations by
WorkCoverandthe FWO. The FWO has a stronger regional presence than WorkCover, and whileit
its resourcesforor approachesto prosecuting delinquentemployers are controversial %® it seems
quite effective inidentifying atleast some of the employers who are underpaying theirworkers, and
these are also likely to be employers who are underpaying their premiums. Whetherthisimproved
coordinationis best done through betterinformation sharing between FWO and WorkCover (which
might, forexample, triggeran audit by WorkCover ora non-complying employeridentified by FWO),
or by the actual secondment of one or more officers form WorkCoverto FWO (or vice versa) is
somethingthatrequiresfurtherinvestigation by the agencies.

Recommendation 7.15: WorkCover should improve the compliance of
employers with their obligation to pay premiums by improving coordination
with the Fair Work Ombudsman (FWQ). The agencies should discuss whether
this is best achieved through better information sharing between FWO and
WorkCover or by the secondment of one or more officers from WorkCover to
FWO (or vice versa).
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CHAPTER 8: COMMON LAW CLAIMS

The availability or otherwise of accesstocommon law is a core design feature of a workers’
compensation system. Accessisgenerally seenasan incentiveto employers to promote safe work
practices because of how it penalises employers whose bad practices enable serious accidents to
happenat work. The Australian workers’ compensation systems stand in stark contrastto the New
Zealand system, whichis a‘nofault’ scheme coveringall accidents (notjust at work or in motor
vehicles, butalsoathome orin publicplaces) with weekly benefits and no access to common law. [t
has a number of major advantages and disadvantages compared to the Australian systems.
Administration costs are low and benefits toinjured people are arelatively high proportion of total
scheme expenses. Legal expenses are low because of the ‘nofault’ nature of the scheme. Premiums
are collected from anumber of sources, including a Medicare-style income tax levy, an experience-
rated payroll tax, and levies on petrol and motorvehicleregistration. The incentive structure works
very differently to thatin Australian schemes, forexamplethe incentives forworkerstoreturnto
work are similartothoseina ‘longtail’ scheme in Australia.

The absence of common law access does not appearto have prevented arelatively lowincidence of
seriousinjuries, at least when averaged over several years, in New Zealand. Thatsaid, if a review
were toseriously considerabandonment of the current systems of injury compensation and their
replacement of something along the lines of New Zealand’s (something for which legislation was
introduced nationally in Australiain 1975, butit did not pass both houses of Parliament), it would
require amuch more substantial review than thisone. Moreover, no stakeholders suggested that
Queensland abandon common law access and the ‘fault’ conceptitembodies, or radical syste m
change alongthe line adoptedin New Zealand. Giventhe inter-related aspects of the accident
compensation systemin New Zealand, itis also difficult to take any lessons away fromitformicro
aspects of the Queensland system: forexample, common law accessis easierin Queensland than
otherAustralian states, yet Queensland also has the lowest premiums, so within the confines of
Australian workers’ compensation systemsitis not clear that tightening accesstocommon law
would reduce costs anyway. | discuss some aspects of thisissue in more detail in section 8.3.

8.1 Access to common law

The Queensland scheme provides employers with insurance coverforthe provision of common law
damages. Accesstocommon law is available to all workers in Queensland who can prove negligence
againstan employerand who have a workinjury as defined by the Act.

If the worker’s degree of permanentimpairment (DPI) is less than 20 per cent, the worker has to
choose between receiving the statutory lump sum compensation payment and seeking damages at
common law. If the DPlis assessed at 20 percent or more, the injured worker can accept both the
lump sum payment and seek damages at common law.

WorkCoverand self-insurers can contest both liability and the amount of damages in the pre-
proceedings processandin court.

Queensland and the ACT are the jurisdictions with the greatest accesstocommon law. NSWand
Victoria have limited access to common law. In NSW an injured worker must firstly meet three
criteriato accesscommon law: the injury must be attributable to employer negligence, the worker
must sufferat least 15 percent whole personimpairment, and there are compliance restrictions
upon timing of claims for lump sum compensation. InVictoria, aworker must firstbe assessed as
havinga ‘seriousinjury’ (atleast 30 per centwhole personimpairment or satisfyingan alternative
narrative testlinked to disability). However, only broad comparisons can be made between these



three jurisdictions because of the diversity of these statutory thresholds and compensation amounts
inthe various schemes.

Accessto common law is also available, subject tovarious criteria, in Western Australia, Tasmania,
the ACT and the Australian government (Comcare) system. Workers cannotaccess common lawin
the South Australian or Northern Territory systems.

Queensland’s unlimited access to common law offsets the ‘short tail’ nature of the scheme, thatis,
workers can access common law to receive damagesto meettheirfuture needs arisingfrom
disability. This contrasts with Tasmaniaand Victoriathat operate on a ‘long tail’ basis for seriously
injured workers, which reduces reliance on common law damages. In NSW this system operated
until recently. However, the Government there has moved to cease statutory benefits after 5years
unlesstheinjured worker hasa 20 percent or more whole personimpairment.

The finalisation of acommon law claim enables injured workers to exit the workers’ compensation
systemyears earlierthanin otherjurisdictions. This enables WorkCover and self-insurers to reduce
theirtail of claims, providing significant cost savings. The lump sum payment allows workersto
move on with their lives ratherthan remaining on benefits formanyyearsasis the case in some
jurisdictions. Tasmaniaintroduced alongtail toits scheme when a15 per centimpairmentthreshold
to access common law was introduced in 2000.

8.2 Number and cost of common law claims

During 2016-17, 2,776 injured workers lodged acommon law claim to access financial supportfor the
impact of their injury on their life and ability to work. Common law claim frequency has dropped to
0.12 per cent of the Queensland workforce. The rate of statutory claims that convertto common law
claimsissteadyat 3.5 percent.

In 2016-17, common law claim lodgementsincreased by 10.6 per cent compared to 2015-16. This
was driven by the reversal of the five percent threshold legislation, which willsee common law
claimsincrease slightly overthe comingyears before stabilising as fewer claims are affected by the
threshold. Table 8.1shows common law claim lodgements over the past eight years by the date of
injury.

The majority of common law claims lodgedin any given yearare for injuries that occurred two to
three financial years prior.



Table 8.1 —Common law claims, injury year by lodgement year

Lodgement year

Injury year 2009-10 2010-11 2011-12 2012-13 2013-14 2014-15 2015-16 2016-17
Pre 01/07/1999 113 54 42 28 53 24 22 17
1999-2000 6 1 4 3 2 1 1
2000-2001 8 2 2 0 1 0 0
2001-2002 8 4 7 2 1 1 1 0
2002-2003 11 9 9 3 3 2 2 0
2003-2004 17 11 9 6 5 7 2 4
2004-2005 33 32 12 8 3 2 0 4
2005-2006 67 25 24 12 6 5 2 1
2006-2007 971 65 40 19 5 4 3 0
2007-2008 1,575 1,037 64 24 16 12 6 4
2008-2009 1,839 1,371 921 43 22 13 10 3
2009-2010 340 1,672 1,348 908 53 18 12 5
2010-2011 219 1,624 1,379 948 44 21 14
2011-2012 210 1,640 1,436 867 40 14
2012-2013 223 1,526 1,235 855 27
2013-2014 148 717 850 633
2014-2015 41 575 932
2015-2016 107 1,003
2016-2017 114
Total 4,988 4,509 4,313 4,301 4,228 2,995 2,509 2,776

Source: OIR data.

While common law claims make up only a small percentage of claim numbers, they representalarge
proportion of scheme costs. In 2016-17, common law claims made up 30.9 percent ($411.1 million)
of claim costs and the average cost of a common law damages claim settlement was $153,130.

The cost of a common law claim caninclude payments for loss of earnings, pain and suffering, plaintiff
legal costs, and medical and hospital costs. The amount that can be awarded for loss of earnings is
capped, based onthe earnings of the injured worker. The maximum award a court may make isforan
amount equal to the present value of three times Queensland Ordinary Time Earnings (QOTE) per
week foreach week of the period of loss of earning.

Common law settlement payments have increased slightly over the recent two years with average
settlement costs rising from $146,179 in 2015-16 to $153,130 in 2016-17. Average defendantand
plaintiff costs are stable, $24,379 in 2015-16 and $24,722 in2016-17. Figure 8.2 shows the average
costs forfinalised common law claims by payment type from 2012-13 to 2016-17.




Figure 8.2 — Average costs for finalised common law claims by payment type 2012-13 to 2016-17
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8.3 Issues raised by stakeholders

COMMON LAW THRESHOLD

Legislativeamendmentsin 2013 introduced athreshold to restrict access to common law damages.
Thisthreshold required workers with injuries on or after 15 October 2013 to have a degree of
permanentimpairment (DPI) greaterthan 5 per centto accesscommon law.

In 2015, the threshold was removed forinjuries on orafter 31 January 2015. These legislative
amendments established a provision for additional compensation for workersimpacted by the
common law threshold; specifically, workers injured between 15 October and 31 January 2015. This
provisioniscommonly referred to as the statutory adjustment scheme. Asat 31 December 2017,
675 claims have received apayment underthis scheme atatotal cost of $13.9M (notincluding
legal).

Several stakeholders argued that the common law threshold should be reinstated. Theirarguments
appearto relate toa belief thatthe threshold prevented small insignificant claims from vexatious
claimants, which typically resultin significant administration and costly legal representation, only for
the workerto return to some form of employment shortly after their settlement, much tothe
frustration of employers. Whilstthere may be asmall number of these claimants, reinstating the
threshold to prevent claims of this nature is a very bluntinstrument. Athreshold cannot equitably
distinguish those claims that may warrant the pursuit fordamages. Disabilityand impairmentare
not the same thing. Furthermore, athreshold only places pressure on other parts of the system, and
in particulartowards dispute resolution mechanisms.

While the New Zealand system shows that abolishing common law can be consistent with alow -cost
scheme withalow injury rate (though the latter comparison may be influenced by the time scale
chosen), as mentioned the merits or otherwise of that scheme need to be addressed in totality, and
itisnot necessarilyagoodideato cherry-pick aspects of thatscheme. Forexample, whilein New
Zealand the almost disappearance of common law accessis associated with low legal costs, it does
not follow thatintroducing athreshold for common law would proportionately lower legal costs, at
least by enoughto offsetincreased costs elsewhere inthe system. It mightalternatively be thatthe
lower system costsin New Zealand predominantly reflect the monopoly position of the insurer, or



the economies of scale from covering all forms of injury. Yet no stakeholders suggested adoptingth e
New Zealand scheme, or some variant of it. Thereisno evidence of apush for such a radical change
to the compensation system, nor of a political desireto undertake one. Thatlatter point, it should
be added, also applies to partial abolition of acce ss to common law: the presence of access to
common law is a core design feature of the system, and there is no evidence of a political desireto
partially or fully remove it. If considerationis to be givenin future to the restriction or abolition of
common law access, itshould be part of a broad ranging review that considers the entirety of a
model such as that of New Zealand. Thisreview has notbeen able to dothat and has notbeen
askedto do that.

There are aspects of common law that are worth understanding more about. WorkCover has
commissioned research to understand the drivers behind why people embark onacommon law
claimfromthe outset. Forexample, one of the opportunitiesidentified by stakeholders was the
significance of an apology offered by the employerto the worker. Anapology may helptoaddress
workers’ needsforjustice and fairness and recognition of theirinjury, and reduce the likelihood of a
worker pursuingacommon law claim, even one with little prospect of success. Forthese reasons, it
was recommend in Section 7.4 that a protection for apologies should be included in the Act, similar
to that contained within the Civil Liability Act 2003. Furtherresearch may provide additional clues
on useful measures that can be undertaken to reduce common law costs without changing the
fundamental design of the system. The outcomes of this and subsequent research should be
considered and theirimplications forimproving the operation of the system should be assessed by
WorkCover, the government and other stakeholders. They may also be useful to governments and
stakeholdersin otherstates. Exceptwhere it contains commercially sensitiveinformation, it should
be published so properdiscussion can follow. Where it does contain commercially sensitive
information, aversion that has had the commercially sensitiveinformation excised should instead be
published, againto promote informed discussion. The use by parties of research comingfrom, for
example, Monash University to inform decision-making indicates the growing, useful role that
research can playin improving the operation of workers’ compensation systems. Likewise, research
commissioned by otherstakeholders should be published once commercially sensitive information is
removed.

Follow-up recommendation 8.1: Further research should be commissioned by
WorkCover and OIR to investigate aspects of improving the operation of the
workers’ compensation system. Current and future research should be
published so informed discussion can follow; where it contains commercially
sensitive information, a version that has had the commercially sensitive
information removed should instead be published. Likewise, research
commissioned by other stakeholders should be published once commercially
sensitive information is removed. It should also be considered by the next five-
yearly review.

BYRNE DECISION AND ‘HOLD HARMLESS’ CLAUSES

Under the Act an employerorinsurer, canadd a third party as a contributortoa damagesclaim -
regardless of a ‘hold harmless’ contractual clause between the employerandathird party (e.g.a
principal contractor).®” The agreementbetween the insured employerand the third party isvoid to
the extentit providesforthe employer, or has the effect of requiringthe employer, toindemnify
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another personforany contribution claim made by the insurer against the other party. ‘Hold
harmless’ clausesaimto protectthe hostemployer by requiring the agency to bearthe costs of fines
should the host be prosecuted for breaches of OHS legislative requirements; ‘they can also be
viewed as aninstrument designed to defeat legislativeintent’.%®

The relevant provision was introduced in 2016 to overcome the decisionin Byrnev People
Resourcing Queensland Pty Ltd & Anor [2014] 2 QdR 397. Atissue waswhether WorkCover, asthe
insurer of the labour hire employer, was obliged to coverthe purely contractual claim by the
principal contractoragainst the labour hire company. The court held that WorkCover was liable to
indemnify the labour hire company forits jointand several liability to pay damages to the worker,
including any indemnity to the principal contractor.

Thisdecision had overturned the long held view that a workers’ compensation policy does not cover
an employer’s liability arising from anindemnity granted to a third party, inrespect of that third
party’s liability to pay damages tothe worker. That new interpretation enabled ahostemployerto
transferthe liability forcompensationtoaninsured labourhire company (thatis, to WorkCover).
Legislativeamendments sought to overturn that decision and returnto the status quo ante.

In practice, if WorkCoverisaware that a third party, such as a principal contractor or hostemployer,
contributed to a worker sustaininganinjury then they willseek tojointhatthird partyas a
contributorto a damages claim brought by the workeragainsttheiremployer. As aconsequence of
WorkCoverjoining the third party, any ‘hold harmless’ contractual arrangement between the
employerand the third party will become void and WorkCover will not be liable to pay damages
incurred by a third party.

One stakeholderraised concerns as to whetherthe legislativeintention has been achievedin
overturningthe effect of the decisionin Byrne through the way the legislation (amending section
236B) was drafted. Thisisa pretty technical issue, and we will notreally know whetherthese
concernsturn outto be correct until they are tested inthe courts. That said, itisimportantto keep
aclose eye onthisissue andto be preparedtoamend the legislation fairly rapidly if itappears that
the legislative intent has not been achieved.

Follow-up recommendation 8.2: OIR should closely monitor application of
section 236B and, if its implementation does not adequately reflect the
government’s intention in overturning the Byrne decision and preventing the
transfer of liability of head contractors onto WorkCover, the government
should be in a position to quickly introduce legislative amendments to
implement the intent.

FEES ASSOCIATED WITH LEGAL REPRESENTATION

All parties, includinginsurers and workers, have aright to engage legal representation atany stage
of the workers’ compensation process. Many workers choose to engage solicitors on a speculative
or ‘no-win, no-fee’ basis. This meansthatworker’s donot have to paylegal feesupfrontoron an
ongoingbasis throughout the life of the claim, but can pay theirlegal fees at the successful
conclusion of their matter. Lawyersthatact ona speculative basis are entitledtoapply anup-lifton
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theirfeesof upto 25 per cent, whichis designed to mitigate the risk that the matter may not be
successful, in which case the lawyer may not be paid for theirservices. Section 347 of the Legal
Profession Act 1997 (Qld) ensures thatthe legal fees payable cannotexceed 50 per cent of the
settlement monies (afterrefunds and disbursements are paid). Thisis known asthe ‘50/50 rule.’
The Act does not allow for costs orders to be made, otherthanin particular matters that are
determined by a Magistrate or Judge aftera trial. This meansthatinthe vast majority of cases, legal
feesare paid directly from a workers’ award of settlement monies followingacommon law claim for
damages.

Two stakeholders submitted that plaintiffsolicitor fees should be monitored and controlled by the
Workers’ Compensation Regulatorto ensure transparency, to protectinjured workers and to
highlightthatthe amount paidinlegal costs scheme-wide is disproportionately high when compared
to otherscheme costs, such as medical treatment orotherrehabilitation costs.

When a worker engages a solicitor, they must sign aclientagreement, which isacontract between
solicitorand client which sets out the relationship, nature of the work to be done and the feesto be
paidfor that work. This contract is a confidential document, entered into by two private entities,
and the content of the contract is governed by the Legal Profession Act 1997 (Qld), which has
protections built forworkers, such asthe ‘50/50 rule’ detailed above. If aworkeris of the view that
a solicitor has charged excessively or unfairly, they may lodge a complaint with the Legal Services
Commission. Onthe otherhand, society mightthinkit excessive of half of compensation costsin
common law settlements are being used forlegal expenses.

Itisa matterfor a workeras to whetherhe orshe wishesto enterinto a private contract witha
solicitorto be legally represented and regulation and protections are in place to governthat
relationship. Thatsaid, there isa publicinterestin knowing how much the costsinthe
compensation system are driven by legal expenses. Itis one thingto protectthe confidentiality of
private contracts between plaintiffs and lawyers, itis anotherto have no ideaas to how significant
legal expensesareinthe systemasawhole. Anearlierreview recommended that relevant data be
collected. One option would be to require disclosure of the distribution of expenses associated with
each settlement, but this could compromisethe confidentiality of the contracts. Another would be
to survey successful plaintiffs, butif thisis too longafterthe settlement, information may not be
accurate. A third optionwould be to confidentially collect thisinformation at the ti me of
settlement, without allowing publication of individual data. These datawould be collected by the
court registrars or an independent agency such as the Australian Bureau of Statistics. Although
insurers would have norole inthe collection oranalysis of the data, it would not preclude their
havinga role inthe financing of thisif they saw any benefitinits availability.

Follow-up recommendation 8.3: Data on the distribution of common law
payouts, between plaintiffs and legal expenses at the time of settlement,
should be collected on a confidential basis by an agency independent of the
parties. That agency (or an approved organisation contracted for that
purpose) should publish annual summaries of the data including breakdowns
by size of settlement, type and size of employer and core demographics of
plaintiffs.




CHAPTER9: SELF-INSURANCE

9.1 Self-insurance in Queensland

Like otherjurisdictionsin Australia, the Queensland system allows for self-insurance. That s, it
allows employersto arrange theirowninsurance, through self-insurance licences, if they meet
certainrequirements and demonstrate the financial capacity to fully fund future liabilities. The
nature of the liabilities they face (thatis, the entitlements that workers have, if injured at work) are
the same as for the central fund but the associated costs are managed differently. Thereis no public
knowledge of the administrative costs they face (if, indeed, thisis auseful conceptforall self-
insurers) but presumably the total costis lowerthan coverage by WorkCover, otherwise there would
be no benefit from self-insurance.

There are currently 28 licences for self-insurance in the scheme. Theselicences cover 294 employers
and approximately 164,000 workers. Thisis notall that different to the situationin Victoria (where
there are 36 self-insurersinalabourforce that is about 23 percent larger), butseemingly alower
rate of self-insurance thanin otherjurisdictions (at least, as measured by the number of self-insurers
inthe state, or the number of self-insurers per millioninthe labourforce). Jurisdictions with higher
rates of self-insurance (as measured by either of those indicators) tend to have higher premiumsin
the central funds. Itisdifficulttobe confidentaboutcausality in thatcase, asthe schemes differin
so many respects and the number of self-insurersisitself driven by policy decisions, butitis
plausible both that higher central premiums tend to encourage more large firms to be self-insurers,
and that the departure of large firms from the risk pool raises average premiums forthose who
remain (agroup | call ‘systeminsurers’). Self-insurers manage 7.7 per cent of the total number of
workersin Queensland.

9.2 Obligations on self-insured employers

Organisations that wish to self-insure must first satisfy anumber of requirements, the first of which
issize. As aresult, small and medium-sized firms are typically unable to self-insurein Queensland. A
Queensland employer currently seeking to self-insure must have more than 2,000 full-time workers.
New South Wales requires an employerto have 500 workers (the same threshold as wasrequiredin
Queensland before 1999). No otherjurisdictions have aformal requirement onthe number of
workers, however South Australiainformally requires 200 workers. Self-insurers mustalso have
adequate arrangements for work health and safety, injury management and return to work, and the
capacity to effectively manage workers’ compensation. Licensing and oversight of self-insurer
performanceis undertaken by the Regulator.

It isnot only for prudential reasons that self-insurance is aphenomenon of large firms; itisalsoa
reflection of pressurefrom employers. Thatis, a number of large organisations that operate outside
Queensland are able to self-insure there and do not wish to have separate arrangements applying
here. Fourteen of Queensland’s self-insurance licence holders are also self-insured in at least one
otherjurisdiction, and seven of these insurein three or more jurisdictions.

In theory, self-insurance could pose arisk forthe scheme asa whole, if a self-insurer were unableto
meettheirliabilities and the firm went broke. In practice, thisis extremelyunlikely to pose a
problem; not because large firms won’t go broke (they sometimes do), but because of the stringent
prudential requirements placed uponthem. In particular, a self-insurer must have a bank guarantee
at 150 percent of theirestimated claims liability (ECL). These prudential requirements on self-
insurers leave the system with very little risk. Over40 percent have guaranteesabove 150 percent



of ECL. Theyare requiredto have a specified level of reinsurance, and there is regular monitoring of
theirperformance and financial results by the Regulator.

On the other hand, Queensland’s financial requirements are less specificthan those in other
jurisdictions. When decidingan application for aself-insurance licence, the Regulator must consider
whetherthe employeris likely to continue to be able to meetitsliabilitiesand the long-term
financial viability of the employerincludingits profitability and liquidity. Prospective self-insurersin
most other jurisdictions must provide more specificfinancial information.

The Regulator may issue orrenew alicence fora single or group employerto be a self-insurerif the
employer meets the following criteria:

e the numberoffull-timeworkersemployedin Queenslandis at least 2,000;
e workhealth andsafety performance is satisfactory;
e thelicence will coverall workers employed in Queensland;

e theemployerhasgiventhe Regulatoran unconditional bank or financial guaranteefor 150
percent of the self-insurer’s estimated claims liability;

e theemployerhasreinsurance cover, of notless than $300,000 or more than the setlimit;

e allworkplaces are accredited by the Regulator, orif not are adequately serviced by a
rehabilitationand returntowork coordinatorwhois in Queensland and employed undera
contract (the contract can be a contract of service);

e theemployerhasworkplace rehabilitation policies and procedures; and
e theemployerisfitand properto be a self-insurer.

In 2017, OIR commissioned areview by PwC of the self-insurer licencing, claims auditing and ongoing
compliance activities of the Insurer Services Unit (ISU) of the Regulator. Thatunitis responsible for
liaising with self-insurers, assessing licence applications and renewals, performing claims audits and
ongoing compliance activities. The aim of these activities isto determine whethera self-insureris ‘fit
and proper’ to be licensed (or have alicence renewed).® PwCidentified no significantissues. It
referred to whatwere seenasa number of good practicesin Queenslandincluding the quality of the
relationship between ISUandinsurers, the quality and frequency of data and analytics provided by
the Regulator, and the communication of best practice techniques during licence renewal audits.
PwCmade thirteen recommendations toimprove the transparency and robustness of decision -
making, moderniseauditing practices, and adopta risk based compliance approach. These
recommendations will mostly be implemented over 2018.7°

9.3 The types of self-insurance arrangements

Thereisactually a great diversity amongst self-insurers. Self-insuring organisationsin Queensland
mostly fitinto three broad categories:

69 in accordance with s75 of the Workers’ Compensation and Rehabilitation Act 2003.
70 The exception was one concerning digitising the audit process, which was supported but will require
significant ICT resources and therefore will be unlikely to be implemented in2018.



e large firmsthat manage theirownriskinternally;

e largefirmsthat hold a single licencebut outsource their claims managementto another
organisation;

e organisationsthatapplyfora group licence to establish ajointly insured entity.

For example, one of the larger self-insurers manages the workers’ compensation risk of a substantial
number of local councils; but several otherlocal councils manage theirriskinternally.

The regulation of self-insurance seems to assume that there are ‘Chinese walls’ between the insurer
and the employer—thatis, an employer that wishes to self-insure sets up a separate armthat
handlestheinsurance licence responsibilities and isindependent of the rest of the company. In
reality, as explained to me by self-insurers, thisdoes not occur. In types (b) and (c) listed above (we
can call these ‘external self-insurers’), the insureris a genuinely separate entity, not part of the
company, while intype (a) organisations (‘internal self-insurers’) the insurer is the company. Indeed,
most of the advantages listed below from the self-insurance model would not exist if there were
‘Chinese walls’ (but then, neither would many of the disadvantages).

9.4 Incentives facing self-insurers and behaviour

There are both advantages and disadvantages to the system from having self-insurance available.
On the positive side, direct involvement by the employerin rehabilitation is one of the better ways
to promote rehabilitation.”* This makessense, asan employerwho hasthe responsibility for paying
the costs associated with aninjured worker has astrong incentive to get that person back into full-
time work at the level at which they previously operated. Moreover, they are inagood positionto
assess the capabilities and needs of the worker, and what the organisation can offerto facilitate
rehabilitation. Aslarge employers, self-insurers also have the resources to do thiswell. The above
considerations apply more tointernal than to external self-insurers, whilethe question of size is
equallyrelevantto self-insurers and to system insurers.

On the negative side, the same costincentives that promote active involvementin rehabilitation also
encourage self-insurersto disguise or dismiss workplace injuries. Thisis mostly the case for less
seriousinjuries orinjuries that take some time to manifest themselves fully. Again, the above
considerations are more relevantto internal self-insurers than to external self-insurers. Thusseveral
stakeholders told of self-insurers who discouraged injured workers from recognising that theirinjury
was work-related or from lodging a claim or obtaining expensive treatment, and provided evidence
insupportof this.

Self-insurers engage in some behaviours towards workers with minorinjuries that are perceived very
differently by different parties. When suchinjuries occur, a self-insurer might send themto their
ownin-house treatmentfacility, and noinjury may be recorded. To the self-insurer, this ‘early
intervention’ is away of minimising costs and time lost and gettinginjured workers back to work as
soon as possible, something thatis good for the worker, notjustthe firm. To critics, thisis a way of
avoiding medical practitioners, preventing workers from pursuing theirrights and getting workers
back on the job without theirgenuineneeds being attended to. In practice, which of these
interpretationsistrueis probably highly dependent on the culture of the organisation and the
individual managers concerned.

Self-insurers might also take a more aggressive stance than WorkCover againstseverelyinjured
workers on matters of compensation (as opposed to rehabilitation), as the cost of a single expensive
claimwill be a highershare of theirtotal expenses. Still, few complaints regarding this were made;
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instead, concerns mostly focused on the behaviour of self-insurers regarding workers with less
severe injuries orthose that take longerto manifest. Inaddition, stakeholders associated with the
medical assessment tribunal process observed no obvious difference between self-insurers and
WorkCoverinthe type or severity of injuries that workers presented. Thistoois consistentwiththe
view that, for workers with more seriousinjuries, thereis on average little difference between self-
insurers and WorkCover, and any difference is washed out before matters get to that point—
differencesin under-reporting rates, forexample, would not be apparent by that stage.

That said, problematicbehaviouris notrestricted to self-insurers, as allegations along the lines
mentioned previously were also made (less commonly) in relation to system-insured employers as
well. Ineffect, overthe longterm, large employers with WorkCover face the same incentives to
minimise claim costs as do self-insurers, the main difference isin the time-frame. Thatsaid,

speaking fromapurely economicperspective, the incentives facing self-insurers are slightly stronger
because the need to discount future costs reduces the presentvalue of costs facing systeminsurers.

Self-insurers can sometimes also be very innovative. One example that was presented to me
involved aself-insurer outside Queensland: Alcoa at Point Henry (now closed) in Victoria. The
company introduced ascheme whereby workers could access all medical and ancillary services (such
as physiotherapy), including arehabilitation providerforinjuries they had received in anon-work
setting (such asfalling off aladder at home)—and paid for by the company. They had previously
suffered ahighrate of longterm workers’ compensation claims and were seeking a cultural shiftin
workers’ attitudes to being off work forinjuries, by offeringa high level of supportforall workers
withinjuries, irrespective of whether those injuries were work or non-work based. The support for
non-workinjuries led to workers genuinely believingthat Alcoawas interested in their wellbeing,
and shortened the duration of time off work. Their workers compensation claims also fell (I do not
have information on whetherthis was because workers were no longer claiming non-work injuries as
workinjuries, orwhetherthe injured workers were managed much more comprehensively, e.g. by
having rehabilitation providersonsite). Atthe time, Point Henry was regarded as a ‘model’ self-
insured employerby the state’s insurer.”?

The availability of common law damages acts as a constraint on the behaviour of all organisations,
including self-insurers. If aninjured worker considers themselves badly treated, they are more likely
to sue and, if they actually have been badly treated, they are more likely to get a settlementintheir
favour. Thisis especially relevant for more seriousinjuries, as most workers with less serious injuries
would not considerthe cost of a common law action worthwhile.

Overall, self-insurers face incentives that can make them simultaneously better-behaved and worse-
behavedthan non self-insured employers of comparable size. Thisis moststrongly the case for
internal self-insurers. As mentioned, there is substantial variation between self-insurers but it
appearson average that, for workers with more severe and immediateinjuries, rehabilitation might
be betterfacilitated where aworkeris covered by a self-insurer. Likewise, on average forworkers
with less severe injuries orthose that take longerto manifest, compensation might be better
facilitated whereaworkeris covered by WorkCover. Whetherinjured workers are betterserved by
beingwith aself-insurerornotislikely also, perhaps critically, to be influenced by the characteristics
of the individuals involved.
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9.5 Assessing self-insurers

One implicationisthatthe principal methods of monitoring and auditing self-insurers used by the
Regulatorto assess theirsuitability foralicense renewal —analysis of quantitative data of various
forms and the undertaking of claims audits —will not necessarily detect problems that some workers
have with ‘highrisk’ self-insurers (to use aterminthe PwCreport). Workers who are successfully
discouraged from makingaclaim will not be selected in any audit of claims. Thereis no simple way
of overcomingthis. Evenasampling of staff workingin self-insurers forsurvey purposes, unlessvery
large and hence overly expensive, will be unlikely to turn up enough observationsto discerna
pattern one way or the other. We can onlyrely onself-reporting by affected workers, and at
present most would notreportto the Regulator (oreven know they should make areport).

The best way to tap intothe potential forself-reported data would be to encourage reports by
affectedindividuals, their representatives or people aware of theirsituation. The latter could include
trade unions, medical practitioners orrelatives, though trade unions are the most likely and best
equippedtobecomeinvolvedinthis process. One way of doing thiswould be forthe Regulatorto
publicly advertise for submissions on the performance of individual self-insurers as the period of
license renewal assessment approaches. The Regulatorneed not accept at face value all
submissionsthatare made, butitcould use thisinformationto decide whethertofollow up on
particularissues, whether by interview, documentary analysis or somethingelse. The principle
would be similartothat involved in claim auditing, butin effectthe Regulator could also audit ‘non-
claims’, thatis mattersthat were neverlodged as a workers’ compensation claim. It would be an
extension of the ‘risk’ principle expounded oninthe PwCreview. The Regulator would not need to
follow up every complaint or submission; rather, it would simply have access to more information to
enable itto make an informed decision on whatinvestigations to pursue in decidingalicence
renewal.

The Regulator could also anonymously survey injured workers at time of licence renewal, to assess
theirexperiences with the self-insurer, in any circumstance where it feels thatits deliberations
would be betterinformed by doing so. Datafrom the claims experience survey run by Monash
university suggested that, after controlling for other factors (including age, gender, self-related
health, injury type, jurisdiction, and time from injury to claim), injured workers with self-insurers
were less likely than injured workers with scheme insurers to believe that the process was open and
honest, the system was working to protect the workers’ bestinterests, orthatthe system helped
with theirrecovery.”® However, this survey covered injured workers from all jurisdictions, not just
Queensland. We do not know whetherthe same pattern would applyin Queensland and, more
importantly, we do not know which, if any, self-insurers would be problematicin thisrespect.
Surveys of injured workersinthe lead up to licence renewal would enable identification of problem
self-insurers, if any, and improve confidencein self-insurers generally.

In assessing self-insurers and studying their workers, the Regulator should pay attentionto the ‘early
intervention’ programs of some self-insurers. Like much else about self-insurers, these programs are
both praised and criticised. Dotheyenable workerstoreturntowork earlierthanthey would under
a conventional employer’s activities, orare theirinjuries under-treated? The evidenceand claims
presented tothis Review were contradictory. The research evidence in support of early intervention
isstrong, butitis not clearthatitis supportive of the early intervention approach taken by self
insurers. Forexample, an overview by Randall, Buys and McLennan argues that:

73 Data provided courtesy of Monash University and refers to findings from logistic regression equations.



early constructive interventionisimportantonce [areferral] is received. Establishing rapport
with the clientand otherstakeholders and proactively taking the next steps can make a
significant differencein the timeliness of the ultimate outcome.”*

Those authors also referto some leading research by Donal Shrey, afounder of this body of
literature whose workis connected with practice inanumberof large US organisations. Top of a list
of ‘Features of successful disability management’ is 'joint labour-management commitment and
involvement',”> thoughitis notclear from the stakeholder consultation process that such joint
labour-management consultation takes place effectively within all the self-insurers.

This particular matter of researching the effect of early intervention programs is something that the
Regulatorwould find difficult to undertake onits own, as a comparative study involving system-
covered (i.e. WorkCover) workers is needed to make any informed judgements. Thisis potentiallya
longer-term study, and one that should be undertaken jointly with other parts of OIR (including
WHSQ) and WorkCover; in any such study, the confidentiality of individual datafrom self-insurers
would, of course, need to be assured.

Recommendation 9.1: The Regulator should encourage stakeholder input into
the process of licence renewal for individual self-insurers, including by
advertising for submissions when determining whether an employer is fit and
proper to be a self-insurer. It should also survey injured workers in the lead-up
to licence renewal.

Follow-up recommendation 9.2: The Regulator should, jointly with other parts
of OIR (including WHSQ) and WorkCover, undertake or commission survey
research comparing the post-injury experience of workers under ‘early
intervention’ programs and in more conventional employers. The outcomes of
that research should inform future policy development in relation to ‘early
intervention’ programs. It should also be considered by the next five-yearly
review.

9.6 Self-insurer exemption from the duty to report an injury

A matterraised by a number of stakeholders was the exemption of self-insured employers from s133
of the Act. Thissection statesthatemployers must notify WorkCover as soon as they become aware
of a worker sustainingan injury for which compensation may be payable. Stakeholders saw this as
an anomaly that enabled self-insurers to avoid their obligations to injured workers. However, it
would make little sense for self-insured employers to reportaninjury to WorkCover, as WorkCover
provides noinsurance services to self-insured employers. One option to rectify thiswould be to
require all employerstoreportallinjuries to the Regulator. Acompulsoryreportingrequirementto
the Regulator would make it easier forthe Regulatortoinvestigateallegations of poor

behaviour. However, it would make little sense for the Regulator, but notinsurers, to be informed
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of injuries. Thiswouldlimitinsurers’ ability to monitor workplaceinjuries and respond promptly to
emergingareas of risk for their business.

Equivalence between self-insured employers and those covered by WorkCoverwould therefore be
provided if self-insured employers were required to report all injuries to the workers’ compensation
insurance arm of the organisation. To ensure thatthis process was followed by self-insured
employers, the breadth of auditing by the Regulator could be expanded toinclude all injury
management activities, including functions like that of ‘early intervention’ programs. To ensure that
thisamendment was complied with, apenalty could also be added to ensure that any employers
who were found to be actively discouraging a worker fromlodging a claim could be prosecuted.

Ifthe requirementtoreportallinjuries was combined with an obligation to presentaninjured
workerwith an information sheet outlining their rights, it may increase the likelihood thatinjured
workers of self-insured employers would exercise their rights to make a workers’ compensation
claim. A negative side-effectand concernfor self-insurers may be that workers would become more
litigious and less focused on rehabilitation and return to work. Itis difficultto know what to make of
these competing perspectives. Such a requirementwould also be very difficult to enforce. On
balance, it appears best to putin place the mechanisms that would make stakeholderinputintothe
license process effective (recommendation 9.1, plus an obligation toreport), butleave the question
of a compulsoryinformation sheet forreconsideration at a later date. If stakeholderinputintothe
license processis effective and adequate, then there would be no need torequire aninformation
sheettoaccompany everyinjury. If afuture review considersthata problemstill exists, this further
step, amongstothers, could be considered.

Recommendation 9.3: The Act should be amended to require all injuries to be
reportedto the relevant Insurer, with no exemption for self-insurers.
The insurer should then pass that information to the Regulator.

Follow-up recommendation 9.4: The question of whether any information
regarding the injured workers rights must be provided to all injured persons on
notification of an injury should be considered at the next five-yearly review.




CHAPTER10: THE CHANGING NATURE OF WORK AND THE
‘GIG ECONOMY’

Queensland’s workers’ compensation scheme, like other Australian workers’ compensation
schemes, was designed around traditionalemployment arrangements and long standing common
law notions of employerand employee. Giventhe rapidly changing nature of work, and consistent
with the terms of reference, this review considers the extentto which it adequatelysupports and
protectsall Queensland workers. The mostsignificant change tothe nature of work is currently the
rise indigital platforms supporting arapidly expanding gigeconomy.

Gig work is characterised by the engagement of workersin aseries of predominantly short-term
paidtasks as opposedtoregularor longtermon-goingtraditionalwork arrangements. The terms
‘platform economy’, the ‘gigeconomy’ or ‘freelancing’ are often used interchangeably, as if to
indicate that the growth of the ‘gigeconomy’ is synonymous with anew way in which workers relate
to employers, ‘freelancing’. (The lastis averyimprecise concept, the definition of which appears to
vary to suitthe user, and soit is not seriously discussed further here).

There are several ways in which platform activities can be classified,’® but according to Valerio De
Stefano:

The gig-economy is usually understood toinclude chiefly two forms of work: ‘crowdwork’
and ‘work on-demand viaapps’... The firsttermis usually referred to working activities that
imply completing aseries of tasks through online platforms... “‘Work on-demand viaapps’,
instead, isa form of work in which the execution of traditional working activities such as
transport, cleaningand running errands, but also forms of clerical work, is channelled
through apps managed by firms that also intervene in setting minimum quality standards of
service andinthe selection and management of the workforce.”’

There is growing concern that the legal structures underpinning some of these arrangements
provide amechanism for gig platforms or facilitators to shift business costs and risk to workers, and
for gigworkersto be exploited due the way they are beingengaged. There isincreasing evidence
that differingarrangements across different platforms and facilitators have resulted in workers
performingthe same work undersimilarconditions having different entitlements to, among other
things, workers’ compensationinsurance.

In response to these concerns, itis necessary to assess the scheme to ensure gigworkers are not

being unreasonably denied access to the benefits of Queensland’s workers’ compensation scheme,
and that a consistentapproachisadopted for persons workinginthe gigeconomy.

10.1 The origins and growth of platform work

The emergence of the platform or ‘gig’ economy reflects changesin management strategy overthe
past three decades. Three trends underpinit: the emergence of the managerial desire forgreater
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flexibility; the growth of new models of management structure; and development of new digital
technologies.

Flexibility and the growth of new models of management structure —of ““not there’ employment —
are discussedin chapter3. |do not needtoelaborate onflexibility, butapoint needs to be made
aboutthe secondissue. Inthose industriesin which the move to not-there employmentisamore
recentphenomenon — retail and food services, mining, cleaning — we more often see employees at
the bottom of the food chain, be they employees of franchises, mining contractors or cleaning
contractors. Likewise, global supply chainsinthe apparel sector have employees at the bottom. So
the growth of the not-here contracting model is more commonly linked to a redefining of the jobs of
employees, not aredefining of workers from employeestoindependent contractors. This may be
because nosatisfactory way had been found of maintaining control while expanding the use of
independent contractors.

The main exception appears to be inthe online ‘gigeconomy’, where growth has been associated
with workers being classified by the organisations as contractors, not employees. New digital
technology appears here to serve the function of cutting out the intermediary ‘peripheral’ firm (the
franchisee or contractor firm) that bore much of the risk, by enabling the technology (ratherthana
peripheral firm)to ‘control’ the workforce, and so even greaterriskis shifted back onto employees.
As pointed out by researchers fromthe Carnegie Mellon University Human-Computer Interaction
Institute, what they call ‘algorithmic management’ solves the problem of ‘how toinstruct, track and
evaluate acrowd of casual workers you do not employ, sothey deliveraresponsive, seamless,
standardised service’.”® Thisenables algorithmic management to substitute foremploymentin
peripheral firms.

This pattern means that the ‘control’ test, applied in common law to establish whether an
employment relationship exists, problematic. High control may still in effect be exercised by core
capital evenwithout the traditional indicators of control that form the basis used by courts to decide
whetheran employment relationship exists. Controlisheavily there yet ‘notthere’. Thisgrowth of
digital technologies and the opportunities they provide for new forms of control in response to
consumer ‘demands’ may facilitatethe expansion of the platform economy.

This model potentially contains many contradictions, illustrated by the way many Uber-style
businessesfail.”? Thisis notleast because the model commonly relies on low labour costs that may
not be sustainable. It may also be, though that the ‘control’ provided by the technology is
inadequate or has adverse consequences, including producing socially undesirable rates of payment
below accepted community standards.

The emergence of platform economy workers has much in common with labour hire, the biggest
difference being that the affected workersinthe platform economy are mostly classified as
independent contractors (though thisis changingin some overseas jurisdictions), 8 whereas many
labour hire workers are employees of the labour hire firm. Labour hire (where the workerisnota
directemployee of the company forwhom s/he isworking) is anotherform of casual employment,
and the growth of labourhire is part of the reason for the relative growth of full-time casual
employment. Employees paid by labour hire agencies are in uncertain 'triangular' relationships with
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the labour hire firm and the firm for whomthey are doing work. Labour hire workers appearto have
inferioroccupational health and safety outcomes®! and lack of protection from unfair dismissal and
redundancy.

WORK IN THE ‘PLATFORM’ OR ‘GIG” ECONOMY

A number of high profile digital platforms (such as Uber, Airtasker, Deliveroo, Foodora and UberEats)
appearto be the face of the gigeconomy, howeverthe nature and structure of the gig system of
workis notnew and has existed for many years. Priorto digital pl atforms gig workers sought work
through third party agents, by advertisingin print media (e.g. yellow pages), through agencies orless
formal arrangements such as word of mouth or gathering at specified locations.

Predominately gigwork platforms view (or atleast portray) themselves as a facilitator of tasks, or a
connectorbetweenagigworkerandthird parties. A third party could be conductinga businessor
undertakingforapeer(i.e.anotherperson, who thistime is not conductingabusinessor
undertaking, such as a householderwho forexample may require house cleaningto be undertaken).

Notall gigworkers are independent contractors or self-employed, with full responsibility for
workers’ compensation and otherfinancial and administrative responsibilities. Gig workers may be
engaged undervarious types of legal arrangements. It may be possible foragig work platformto
have no role otherthan enabling the introduction of two or more peopleina ‘yellow pages’
advertising type arrangement, where any employment or contractual relationship will only ever exist
with the person who engages the gig workerto undertake work. However, today’s digital platforms
and facilitators are more likely to be considered eitheran employeroran agent of the gig worker,
dependingon how they have established their business and contractual relationships with the gig
workerand third party. In some instances an employment relationship may exist, not with the
platform but with the third party (beita businessora peer) who engagesthe gigworker. Probably
more gig workers may be independent contractors. Neitherthe worker, the platform, orthe third
party receivingthe benefit of the workis able to establish a gig worker’s status simply by agreement
alone.

THE SCOPE OF THE GIG ECONOMY

Globally, the gigeconomy involves many workers. Transportation provider Uber, forexample, hasa
global workforce of around 160,000; its US competitor Lyft has 50,000. Amazon Mechanical Turk
(AMT) mediates crowdwork for up to 500,000 people internationally and Crowdflower ten times that
number.8?

That said, it isstill only asmall (albeit growing) portion of the overall workforce. An August 2016
online survey by the Pew research Centre of 4,500 adults in the US found only 8 per cent of adults
had used digital work ortask platformsin the previousyear.8 An estimate, by J P Morgan based on
money transfers, putthe number much lower: acumulative 0.9 per cent of US adults had ever
provided labourinthe gigeconomy accordingtoit.®* US economists Lawrence Katzand Alan
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Krueger, based on 2015 data, estimated only 0.5 per cent of US workers had identified customers
through an online intermediary, and noted this was close to two other, independently derived
estimates.®> The UK Chartered Institute of Personnel and Development (CIPD), drawingonits own
online survey of 5,000 adults in December 2016, estimated 4 per cent of adults were ‘gigworkers’. 8¢
Itislikelythatonline surveys will overestimate the incidence of ‘gigeconomy workers, butitwould
be surprisingif thatalone accounted forthe discrepancy. These studies—along with another
undertaken by the ILOin 2016—form the basis for much of the quantitative data discussed below.®’

In Queensland, the Office of Industrial Relations e stimated that the numberworkers engaged by
employment agencies as well asindependent contractorsin 2017 was around 290,000 people —that
is, 12 per cent of the workforce were engagedintheseforms of employment as their primary
employment.®® The platform economy s, of course, asmall share of that number. Otherestimates
in Australiaalsotendto focus on broader ‘freelancing’ or participation ‘atsome time’ in the
‘collaborative’ economy (ratherthan how many participate ata pointin time).® Whateverthe true
number, itislikelytoincrease in comingtimesdue tothe spread of platform work as a new means
of exercising control without the employment relationship, and with the growth of suchinstitutions
in Australia as the National Disability Insurance Scheme, which is facilitating the emergence of
numerous platforms where people who require in-home or community care can search for and
connectdirectly with nurses, care and support workersin theirarea.

10.2 Conditions in the platform economy

Some people engaged in this work, particularly thosein occupations that have been part of the gig
economy forsome time, are aware of the administrative and regulatory costs associated with their
work and operate as true independent contractors. Howeverworkers new to gigwork particularly in
low skilled orfringe areas, are often unaware of or underestimate the true costs and the associated
obligations and duties of all parties. Itisthese workers thatare in a vulnerable positionfroma
workers’ compensation perspective, and are of concern.

The ‘gig’ or ‘platform’ economy is a major area where digital technology has allowed a new form of
work organisation to develop. There are many stories, ranging from exciting to horrifying, about
workin the ‘gigeconomy’. Some of the key points about the ‘gig’ economy are as follows:

e The use of digital work or task platforms is more common amongstyounger workers. Inthe
Pew survey, 17 per cent of 18-29 yearolds, comparedto 10 percent of 30-49 yearsoldsand
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just4 percent of 50-64 yearolds had earned money through digital work or task
platforms.®

The use of digital work or task platforms is more common amongst lowerincome earners. In
the Pew survey, the proportions of adults who had earned money through digital work or
task platforms were 10 per centin households with annual income less than $30,000,
compared to 8 percentwith income of $30-75,000 and 4 percent in households with
incomes above $75,000. °* The incidence was also higher amongst blacks (14 per cent) and
Latinos (11 percent) than whites (5 percent) and loweramongst those who had college
(university) qualifications (6 per cent) than those with lower qualifications (9 percent).

‘Gig economy’ work provides essentialincome for a minority of participants. Inthe Pew
survey, 29 per cent of platform workers said that the income they earned fromit was
essential formeeting basichousehold needs, while 27 per cent said it was ‘important’ and
42 per cent ‘nice to have, but not essential’.°2 Inthe CIPD survey, 25 percent of ‘gig’
workerssaid it was theirmain job.%3

Many ‘gig economy’ workers have otherjobs. Inthe CIPD survey, 58 per cent of ‘gig
economy’ workers had permanentjobs (comparedto 78 percentin the population atlarge).
Only a minority (20 per cent) were self-employed.®* Anothersurvey by the ILO confirmed
that the self-employed were only a minority of ‘gig’ workers, and only aminority had been
running a business before taking up ‘gig’ economy work.%

A majority of ‘gig’ workers are underemployed. Inthe CIPDsurvey, only 26 percent said
that, overall, they gotenough work on a regularbasisin the gig economy.®® Inthe ILO
survey, the most common reason given, when respondents were asked why they were not
doing more crowdwork (or non-crowdwork), was that there isn’t enough work.%’

Expressed as an hourly rate, pay in the ‘gig economy’ is low and often below minimum
wages. Inthe CIPDsurvey, median earnings fortransportor delivery was £6 per hour, and
for short-term jobs was £7 per hour, below the thenliving wage of £7.20 per hourand the
minimum wage for 21-24 yearolds of £6.95 per hour.*® Inthe ILO survey, median pay for
AMT workers was USD 4.65 per hour, well below the minimum wage.® In Australia, Unions
NSW calculated thatrates received via Airtasker for data entry, cleaning and sales were
between AUD 3 and AUD 9 below the relevant minimum award rates.%° Hence the Twitter
usernamed ‘Fair Gig for all’, on a daily basis, tweets about vacancies on Airtasker for jobs
paying below the minimum wage.°!
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Although ‘gigeconomy’ workers are doing it tough, they also seem surprisingly optimistic, perhaps
reflecting an optimism bias identified by Kahneman, %2 related to ‘adaptive preferences’.'®® Inthe
CIPDsurvey, 49 percent of ‘gigworkers’ (compared to 56 percent of other workers) said they were
‘living comfortably’ or ‘doing alright’. However, 46 per cent of ‘gig’ workers (compared to 26 per
centof otherworkers) expected theireconomicsituation toimprove overthe comingyear. And
while 57 percent of ‘gig’ workers (compare to 67 per cent of other workers) were saving for
retirementthrough apension plan, 33 per cent of ‘gig’ workers (compared to 21 per cent of other
workers) were confident they could live comfortably when they stopped working. 1

‘Gig economy’ workers did not think highly of theirtraining opportunities. Nordid theirthoughts
readily turn to trade unions when asked to whom they would take complaints.% Thatsaid, there
are many mediareports of such workers taking collective action, sometimes strikeaction, in support
of improvementsin pay or conditions, and some instances where they have won treatment
equivalenttothat of employees.!®® The whole ideaof them beingindependent contractors, not
employees, has been challenged in several jurisdictions, sometimes successfully.%” Ubersaysitis
not a transport company, it is a technology company, actingas a clienttodrivers, butitisclearlyin
competition with transport companies and celebrates providing that competition. 1%
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10.3 Platform work and workers’ compensation systems

In this section we discuss how the current Workers’ Compensation Scheme applies forgig workers
and whether platform economy workers warrant coverage by workers’ compensation systems.

HOW THE CURRENT WORKERS” COMPENSATION SCHEME APPLIES FOR GIG
WORKERS

Due to the complexity involved in contractual arrangements and multiple partiesin some of the
engagementsinthe gigeconomy, agig workers coverage for workers’ compensation, and a party’s
obligationstoinsure underaworkers’ compensation policy are not always clear.

In Queensland apersonisentitled to workers’ compensation benefits if the personisaworkerand
they have sustained a personal injury arising out of, in the course of, employment with the
employer. Underthe Acta workerisa person whoworks undera contract and, in relation to the
work, isan employee forthe purpose of assessment for PAYG withholding underthe Taxation
Administration Act 1953 (Cwlth), schedule 1, part 2-5. The testis notwhethertax was withheld but
whetheritshould have been withheld, and the Actalso clarifies whoisaworkerin particular
circumstances.'® The ratherunclearboundary between ‘employee’and ‘independent contractor’ is
discussedin chapter3.

A number of gigwork platforms have sought to establish, or may have established, agency
arrangements to manage their relationship with gig workers and third parties. An agency
arrangementexists when there is an authority or capacity in the platform (the agent) toact as an
intermediary to create legal relations, either expressly orimpliedly, between a person occupying the
position of worker (the gig worker) and the person who requires the work to be performed ( the third
party). The agent isauthorised by the gigworkerto do, on the gig worker’s behalf, certain acts which
affectthe gigworker’srightsand dutiesin relation to third parties. Where an agent uses their
authority to act for a gigworker, thenany act done on behalf of that gigworkerisan act of the gig
worker.

Where the agent acts withinthe scope of his or her authority and brings abouta contractual
relationship between the gigworkerand third parties, the contractis between the gigworkerand
the third parties: the agentis nota party to the contract but rather the intermediary or conduitto
bring about the contractual relationship. Agencies decide whetherand under what conditions they
will representagigworkeror enduser. If the person does not comply with these conditions the
agency can choose to no longerrepresentthe person. Agents can undertake functions of the gig
workerand third party such as withholding tax from remuneration paid to the worker and payingon
behalf of the employer, or collecting superannuation guarantee payments from the employerand
payingto the workers superannuation fund.!°

Under genuine agency arrangements, the agentis not considered the employer of the person who
usestheirservices. Thisis supported by the Australian Tax Office, which has published the
Superannuation Guarantee Ruling SGR 2005/2 to provide taxation and superannuation guidance for
true agency and arrangementsinvolvingemployment agencies.
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110 Tax ruling TR 2005/16 (Income tax: Pay As You Go - withholding from payments to employees, and
Superannuation Guarantee Ruling SGR 2005/2 (work arranged by intermediaries)



As aresult Queensland’s workers’ compensation scheme currently does not apply to an agent/ gig
workerrelationship. Howeverinanagency arrangementagig worker may still be a worker, if the
nature of their contract with the third party meets the requirements of the definition of worker.

Under the Act the worker’semployeris the person that engages the workerto perform work!** orin
particularcircumstances.'*? For workers’ compensation purposesitis nota relevantwhetherthe
personis conductinga business orundertaking ornot, or whetherthe personisthe holderofan
ABN. The workers’ compensation scheme applies equally to ‘peer-to-peer’ arrangements (for
example toahouseholderthat contracts with a person fordomestichouse cleaning, child minding,
nursing or caring services were there is an expectation of on-going work). This aligns with the
requirements of the Australian Tax Office in relation to persons who may need to withhold tax.
WorkCoveroffers aseparate and distinct workers’ compensation policy of insurance for household
employers. This ‘WorkCoverhouseholder workerinsurance policy’ has adifferent premium
calculation method based onaset fee and no experience based rating.

Where the digital platform, facilitator or third party directly engages a gigworkerwhoisa worker
thenthey are consideredto be their employerunderthe Act with current workers’ compensation
scheme premium and compensation arrangements applying. Where the gigworkerisfoundto be
an independent contractorthen they are not entitled to access workers’ compensation benefits, and
no premium requirements applies.

Claims forcompensation by gig workers covered underthe workers’ compensation scheme are
managed inthe same way as otherworkers’ compensation claims. Asidefromthe complexity of
theiremployment arrangements, many gig workers undertake work from theirown home, at various
timesof day, and ifan injuryis sustained aworkerwill need to be able to provide evidence that the
injury arose out of, or inthe course of employment. With more mobile workforces, insurers have
experience in managing thisissueacross otherwork arrangementsinarange of industries. Gig
workers and employers have the same review and appeal rights as other workers and employers
underthe Act.

Queensland’s workers’ compensation scheme experience in relation to claims made inrelationtoa
digital (ratherthan traditional) platform has been that the gigworkerhas been found eitherto be
the worker of the platform orfacilitator (11 accepted claims) oran independent contractor (4 denied
claims), and a further4 claims have been withdrawn after being made. Many would not have
submitted claims becausethey believed they were not covered orit neveroccurred to them.

On the otherhand, it has also been WorkCover’s experience that many gigworkers do not
appreciate the true nature of theirarrangements or have an understandingthat they are not
considered aworkerforthe purposes of receiving worker’s compensation until afterthey have
sustained aninjury and a claim has beenlodged. This meansthatthese gigworkers do not have the
any alternative protectionsin place (such asincome protection ora workplace personal injury
insurance policy with WorkCover).

JURISDICTIONAL COMPARISONS

Like Queensland, other Australian jurisdictions apply traditional workers’ compensation
arrangements tothese cases and are consideringthe issue of workers’ compensationinsurance for
gigworkers, with no clear way forward at present. Forexample, the NSW State Insurance Regulatory
Authority (SIRA) has established a gig economy stakeholder reference group to furtherdiscuss gig
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economy workissuesandinform future advice to government. This reference group was established
following aroundtable of gig economy participants, industry stakeholders and government
representatives on 23 November2017. The firstreference group meeting wasin March 2018 with
subsequent meetings scheduled quarterly.

The Australian Senate has established the Select Committee on the Future of Work and Workers to
inquire and report on the impact of technological and other change on the future of work and
workersin Australia. Thisreviewis considering all aspects of work and goes beyond the limited
scope of this paperregarding workers’ compensation impacts.

The United Kingdom government commissioned an independent review (the Taylorreview) of the
UK labour marketin October 2016. Its purpose was to look at how employment practices need to
change in orderto keep pace with modern business models, including the rise in the number of
people doing gigwork, and to inform the government on strategies to ensure the labour marketand
widereconomy works foreveryone. The review made 53recommendations and addresses all
aspects of work. The UK governmentresponded to the review in February 2018, acceptingall but
one of the recommendations. One of the recommendations accepted is to provide age ncy workers
with a clear breakdown of who pays them and any costs or charges deducted from their wages.

The issue of whether platform economy workers are employees orindependent contractors has
beentestedincourts, tribunals and administrative bodies a number of jurisdictions in Australia and
overseas. The endresult has been farfrom conclusive. Onthe one hand, a number of cases have
ledto workersin platformindustries being classed asemployees. The London Central Employment
Tribunal ruled two Uberdrivers were ‘workers’, not self-employed.'** Uberis appealing, with the
case possibly extendingto 2019.1** The Employment Tribunal also ruled a bike courierwas an
employee.'’® The Central Arbitration Committee, abody that resolves workerdisputes, alsoruled a
bike courierfora blood firm was an employee.''® In New York City, a state administrative law judge
ruled that three Uber drivers were employees.''” An employment tribunal case in the UK found that
minicab drivers for Addison Lee were employees, not contractors.!® The UK Court of Appeal
dismissed an appeal againstadecision thataplumbingfirm’s workers were employees and not self-
employed.'?® In Belgium, an administrative social security tribunalheld in 2018 that Deliverooriders
were employees.'?® Spanish labourinspectorates also decided in 2018 that riders for Deliveroo and
anotherplatform, Glovo, are not self-employed.!?! Recently, the European Court of Justice ruled
that Uber was a transportation company, notatechnology company, raising questions about
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whetheritsworkerswould be treated as employees.*??

On the otherhand, othercases have led to their being classed as non-employees. In north London,
the Central Arbitration Committee ruled Deliveroo’s drivers were self-employed contractors.' A
French appeal court held in 2017 that Deliveroo riders were not employees, an outcome repeated
for Uber drivers by a lower court earlierthisyear.12* AUS District Courtjudge issued atemporary
restrainingorderona 2015 Seattle law that would have treated Uberdrivers asemployeesin
allowingthemtojoinaunion.'?> A 2018 Philadelphia court decision found thatan Uber driverwas a
contractor underfederal and state law, the Court commenting that Uber and Lyft ‘presentanovel
form of businessthatdid notexistatall ten years ago’ and adding ‘With time, these businesses may
give rise to new conceptions of employment status’.*?® Although the California Labor Commission
had earlier concluded an individual Uberdriverwas an employee, *?’ that decision did not survive
appeal.

Amongst mainstream employers, organisational control of employees’ working time has become less
important overrecent decades than organisational control of the product employees generate for
the employer,*?® yet control of working time remains one of the indicia used to determine whether
someone isanemployeeora contractor. The Philadelphia US District Court decision acknowledged
that Uber could:terminate adriver’s access to the Uber App; deactivate a driver for cancelling trips,
failingits background check policy, falling short of the required 4.7-star driverrating, or soliciting
payments outside of the Uber App; make deductions againstadriver’s earnings; and limit the
number of consecutive hoursthata driver may work. Yet againstthe more traditional indicia, Uber
was notan employerand its drivers were independent contractors. 1%

The Fair Work Commission (FWC), in decidingan application for unfair dismissal, determined thata
driverfor Uber was not an employee.'*° The Services Agreement described the legal relationship
between Drivers and Riders as follows:
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You acknowledge and agree that your provision of Transportation Services to Users creates a
legal and direct business relationship between you and the User, to which Rasier Pacific [Uber,
in Australia] and its Affiliates are not a party.

In additionthe Services Agreement provided that Rasier Pacific was acting as the limited payment
collectionagentsolely forthe purpose of collecting payment from Users on the driver’s behalf, and
that the driver pays a fee for this service.

That said, inthis FWC case the employee was unrepresented and some critical issues were not
aired.’®! Moreover, inconcluding, the Deputy President noted, in language even strongerthan that
usedinthe Philadelphiacourt, thatit may be the case that notions about what was necessary foran
employmentrelationship to be established:

are outmodedinsome senses and are nolonger reflective of our currenteconomic
circumstances. These notions take little or no account of revenue generation and revenue
sharingas between participants, relative bargaining power, orthe extent to which parties
are captive of each other, inthe sense of possessing realisticalternative pursuits or engaging
in competition. Perhaps the law of employment will evolve to catch pace with the evolving
nature of the digital economy. Perhaps the legislature will develop laws to refine traditional
notions of employment or broaden protection to participantsin the digital economy. 32

Anotherrecent FWC case found again that an unrepresented Uber driver was notan employee for
unfairdismissal purposes, again relying on the indiciaapproach.*® An Australianlegal firm,
commenting on the status of taxi drivers, claimed that ‘every case comes down to the individual
circumstances.’?3*

Uncertainty is not satisfactory foradministering a workers’ compensation scheme. The uncertainty
iscreatedin part by the wayin which traditional legal conceptions of control and indicia of
employment have failed to match contemporary practices of corporate control and public
understandings of whatthey mean. The law has failed to, in the words of the FWC, ‘catch pace with
the evolving nature of the digital economy’.13®
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10.4 Do platform economy workers warrant coverage by
workers’ compensation systems?

To the extent, then, thatthey are classed as ‘contractors’, platform economy workers are not
covered by workers’ compensation systems.

However, there appearsto be a growingview that they should be covered, and there are several
argumentsin favour of coveringthem. Several stakeholdersinvolved in the consultation process
have raised thisas an issue that needs addressing, anditisalsoalludedtointhe terms of reference,
reflectingits priority tothe government.

First,and mostimportantly, many platform economy workers—particularly those most deeply
involvedinit—areclassic‘vulnerable’ workers. The datadiscussed above show that they have low
pay and by virtue of the nature of the work, they are ininsecure forms of employment. Perhapsthe
bestindication of who holds powerinthe relationship between Uberandits driversliesinthe pay
and conditions of the drivers.

Second, theirvulnerability means that they would be unlikely to adopt voluntary methods of
compensation coverage even if such things were made availableto them. This might be due either
to ignorance, confusion orsimply lacking the resources to take up voluntary cover. Those who do
take voluntary cover may find that, as itis offered atlow volume and on a voluntary basis, itis more
expensive than would be the case for a universal product.

Third, absent coverage and consequent premiums, the costs of injuries are externalised fromthe
companiesonto others, eitherthe state health system or, especially if untreated, the individuals
themselves.

Fourth, the rates of pay and conditions many receive would be illegal were they treated as
employees, and for some at least the means by which they are classified as contractors rather than
employees appearsto have an element of contrivance aboutit. Thus, forexample, Uber’s
declarationthatitis notin the business of passengertransport, itis merely atechnology company
actingas a clienttodrivers, appears to defy common-sense understandings of what Uber does —why
would itbe competing with taxi companies and testing driverless carsif it was not involvedin
transport?—and designed to enable a particular definition of its workers.13% Itis even part of the
language: people talk about ‘catchingan Uber’ in the same way they talk about ‘catching a taxi’.

Fifth, there may be flow-on effects that affect many other workers. If firms that provide sub-
standard pay and conditions out-competethose providing standard pay and conditions, then the
latter group will be forced to match the formeror go out of business (leading to greater non-
compliance with laws). If the latter go out of business, the former group would be able toraise
pricesas its market share increases. Thisappearsto be the strategy of some platform firms —for
example, Uber has never made a profit despite undercutting competitors, '3’ but appears to
anticipate profitability when it has achieved sufficient market share through growth. Increasing
market shares for dominantfirms appearsto be an emergingtrendin product markets, especially
those with a heavy technology component; dominant firms now appearto have a lowerlabourshare
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inincome than other firms; and increasing concentrationin product markets within industries is
associated with greaterdeclinesin the labourshare in those industries.'*® Sothere would be
nothing unexpected about a strategy of seeking to grow market share, and the implications of that
for otherfirms’ labour shares would be significant.

Sixth, platform work is, in many ways, akinto labour hire but, while labour hire is regulatedin
Queensland, alacunawould be created if there were to be no regulation of platform work. Justasa
labour hire firm, A, provides aconduit between a hiring entity, B, and a worker, C, sotoo a platform
firm, A, provides aconduitbetweenahiringentity, B, and a worker, C. The main differences are that
the workerin one case is classed as a contractor while in the otherthey are usually classed as an
employee, and that the hiring entity in one case may be a single person while inthe other caseitis
most commonly an organisation. However, the ideathatthe platform provides anintermediary to
workis a major conceptual link with labour hire. The development of new apps like Squaddle, in
effect providing short-term labour hire services in the Australian hospitality industry—whileapps
like Jobletics and Jitjato perform related functions in the USindustry and facilitate ‘the uber-ization
of staffing’—furtherblurs the distinction.'3® Platform technology has provided anew solutiontothe
supervision problem, enabling an employment model to be replaced by a contractor model, and
making the analogies between labour hire and platform work strong.

Indeed, while itis easy to think of the ‘gig economy’ as being exemplified by Uber, thisisa model
that has already spread to many industries and occupations and that will find its way into almost any
area of work that lends itself to casual employment or contracting, including some wherethose
modes of employment have notbeen used before—because it provides foranew mechanism of
control that takes the place of the employment relationship. On-demand apps have already formed
the basis for business modelsin cleaning, food delivery, goods delivery, babysitting, education, wine,
car washing, laundry, lawn services, domesticwork, accountingand law, are becomingincreasingly
importantinaged and disability support services, and as mentioned apps have recently been
releasedin hospitality.'*° Itis only a matterof time before the model spreads into most private and
publicsectorindustries. Not all such firms will be successful, as most are based on a low-cost model
that often provideslabourincomes below the equivalent of minimum oraward wages, and this may
leadto problems of both labour supply and service quality, problems which, as mentioned, have
already led some such businesses to close.*! Regardless, people working forthose firms are likely to
often be low paid and vulnerable, and because the modelsignifies anew form of control that can
substitute foremployment, in the absence of policy actions it might reduce the coverage and
revenue base of system insurersin workers compensation.
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Againsta proposal to provide workers’ compensation coverage, it might be argued that voluntary
insurance coverage can or should be made available to non-covered workers. However, thisignores
theissues of vulnerability and low take-up discussed above. The costs of coverage may also be
raisedin objection, but ultimately the present system simply transfers ( externalises) costs from
those whoshould bearthemto others. It may also be argued that the low-wage modelis not
inherentinthe platform economy—forexample, payments via a Danish cleaning firm organised on
platform lines, Hilfr, are set at or above the Danish minimum salary (collective agreement).*? Many
platform economy workers earn good incomes either through their platform job or because their
platformjobisonlyasecondjobanyway. Thisdoesnot, however, negatethe needto provide
protection forthose low-income workers who are dependent on platform economy work as their
main source of income.

A furtherconcernisabout horizontal equity: existing contractors or self-employed persons (e.g.
some taxi drivers) are not covered, so why should their competitors be covered? Thisisa valid
consideration, butitisnotenoughinitself tojustify non-coverage. The exclusion of one group of
vulnerable workersis not justified by the exclusion of another group of vulnerable workers.
Moreover, most ‘gigeconomy’ businesses, of course, willnot be in competition with taxis—itis
potentially amuch larger phenomenon thanthat. In fact, even taxidrivers are in something of an
anomaloussituation, in part because of the ‘an ancient common law relationship’ of bailment thatis
‘centred onrightsto ownand use property’.143 The most common form of bailmentin Australiaisin
taxi driving, in which ataxi owner(the bailor) may contract to allow another taxi driver (the bailee)
to use theirtaxi, in orderto earn income. Taxi-driving bailees are covered by workers compensation
insome jurisdictions—in Victoria, forexample, bailee drivers must be covered by workers
compensation arrangements through the bailor—but notin Queensland. For health and safety
purposesthey have been considered by the Taxi Industry Advisory Committee to be ‘vulnerable’
workers, due to the danger of violence from passengers.** The Australian Taxi Federationin 2016
arguedthat ‘if workers compensation cannot be changed to cover drivers, all owners, operators and
partners must carry private insurance to coverdriversforaccidentsat work, and to and from
work’,*> implying support for the ideathat workers compensation should be changed to cover taxi
drivers, aswell as pointing out the absence of insurance amongst drivers for Uberand other
rideshare companies. Inreality, requiring private compulsory injury insurance outsidethe workers
compensation context for ‘gigeconomy’ drivers, especially as so many do iton a part-time basis,
would notadequately address the problem. It would be less efficient than applying coverage
through WorkCover. That said, thisissue does pointtothe needtoattemptto design asystem that
neutralises as much as possible horizontalinequity.

A more important concernis about uncertainty. Thatis, itcould be argued that changes should not
be made because this would create uncertainty amongst companies as to whether certain of their
workerswere orwere not covered, as well as uncertainty amongst workers and WorkCoveritself.
Thiswould only be resolved (if atall) through seemingly endless litigation in tribunals or courts.
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Uncertainty s a significant consideration in the design of any system. Itisimportant that the policy
outcome provides some measure of certainty to participants as to whois covered and who is meant
to pay premiums. Asitis, relyingonthe status quois unlikely toremove uncertainty. The issue of
whether platform economy workers are employees orindependent contractors has beentestedin
courts, tribunals and administrative bodies anumber of jurisdictions in Australiaand overseas. The
end result, asshown above, has been farfrom conclusive.

The FWC, for example,appears to be almost waiting for legislative action, butat presentistied to
existing notions of employment. Insome respects, the question of whether platform economy
workers aretechnically employeesisadiversion from the policy question; should they be given the
same rights as employees, atleastin relation to workers’ compensation issues? Whilesome might
preferthe tribunals and courts to sort out these issues, the process may take many years and still
end up inconclusive (judging by the varying decisions to date) or with an outcome counterto policy
makers’ preferences. The question of whethertheyshould be afforded access to workers’
compensationisamatterbestdetermined explicitly by the legislature ratherthanleftinthe hands
of courts.

10.5 Options for coverage

This paper presents a series of options forthe regulation of workers’ compensationinrelationto
platform economy work.

The distinction between workers who do ‘crowdwork’ and those who do ‘work on-demand viaapps’
isimportantfrom both an analytical and policy perspective. Most of the options here focus on
extending coverage tothose who do ‘work on-demand viaapps’. Thisincludes platforms like
Deliveroo, Foodora, Uber, UberEats and Airtasker.

Thisis because of the greaterdifficultiesin providing coverage for crowdwork, when much
crowdworkis undertaken across bordersinternationally. Forexample, an American app may
facilitate an Indian crowdworker performing work fora client organisation orindividual in, say, the
UK one hour and Spain the next.

By contrast, for those platform workers doing work on-demand via apps, the workerand the client
are located neareach other, regardless of where the app is owned, and this occurs through multiple
uses of the app. For example, Uber might provide aBrisbane drivertotransportsomeone fromone
part of Brisbane to another. Foodoraor Deliveroo might provide a Townsvilleworkerto deliverfood
froma Townsville restaurantto a Townsvillelocation. This makesit clearer what geographic
jurisdiction has responsibility for ensuring that minimum standards in employment, includingin
relationto workers’ compensation, are set and complied with.

Several options have been considered and rejected in thisreview. These, and the preferred option,
are discussed below.

OPTION A: ATO DEFINITION

Relying on the ATO definition of ‘worker’ to determine workers’ compensation coverage

This possibility is rejected because itis essentiallya maintenance of the status quo. It has the great
advantage of simplicity,and the appearance of uncertainty avoidance, but does not address the
problemsidentified above atlength.

The other advantage it has is that it would maintain the focus on appropriately defining ‘employee’
and ‘employer’. (Although ‘worker’ is abroaderconceptthan ‘employee’, itis essentially‘employee



or a small numberof othercategories’.) Itcould be argued that any alternative, more activist
approach would dilute the importance of finding an appropriate definition of ‘employee’ that could
encompass labourlaw and taxation law. These are matters that could be handled by the courts and,
with goodintent, legislators.

There may be some meritto that argument, butit seems more than offset by the slow and
contradictory progressinthisdirection. If something can be done now to deal with the ‘gig
economy’ workers questionthen, aslongas that does not preclude furtheraction on the question of
an appropriate definition of employee for broader purposes, it would be betterto do that now than
to await the uncertain outcome of future deliberations, mostly by parties outside the direct control
of the Queensland Government or Parliament. (Hence ‘uncertainty avoidance’ is more an
appearance than a reality with this option.)

Avariantin thisapproach would be to stick with this current definition and adopt a ‘strategic
enforcement approach!*®to employerswho eitheralready are, orshould be, employers, with aview
to achievingademonstration effect on remaining ‘gig economy employers. However, it would be
unrealisticto expect WorkCoverto attempt to take the lead in enforcing adefinition of ‘worker’ or
‘employee’ where othersin the federal jurisdiction have failed, evenif some ‘gigeconomy’
organisations (such as Deliveroo) alreadyaccept that they are employers and take on the
responsibilities that come with being so.

OPTION B: NEW CLASS OF WORKER

Create a new definition of worker or a new class of employed person such as ‘dependent
contractor’

Thisis the sort of proposal arising from the Taylorreview of the UK labour market, and is a serious
optionforpolicy consideration, and also has a number of practical complexities. These warrant
serious discussion butin another context. Itis not considered an option here becauseitis beyond
the power of the state Parliament with respect to the general conceptinlabourlaw (eventhoughit
can doitinworkers’ compensation law, whichis carved away from the rest of labour law by the Fair
Work Act). That is, fundamentally the definition of an employee or workerforthe purpose of
coverage byindustrial legislationisamatterforfederal law. The Independent Contractors Act
(Cwlth) 2006 would override any attempt to redefineas employees whatare, infederal eyes,
independent contractors.

Most states, including Queensland, passed their lawmaking responsibilities forindustrial relations to
the Commonwealth following the Commonwealth Parliament’s use of the corporations powerto
regulate industrial relations inthe 2000s. The main exceptions are, in most states, laws relatingto
employment of state publicservants and matters relating to workplace health and safety (WHS) and
to workers’ compensation. The problem of people having characteristics of employees but not
havingthe same rights as employeesis nota problemthatis restricted to workers’ compensation as
it also encompasses minimum standards in arange of areas including wages and conditions of
employment.
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OPTION C: WHS LEGISLATION ALIGNMENT

Redefine the coverage of workers’ compensation laws and responsibilities to be similarto those
under workplace health and safety (WHS) legislation, relating to persons conducting a business or
undertaking (PCBU) and workers.

Thisis a different proposal tothatin B above. The pointthere was that itis not possible forthe state
Parliamentto redefine worker, or create a new class of employed person, that can only be done with
the involvement of the Commonwealth Parliament. Onthe otherhand, itis possible toconsiderthe
appropriate definition of people covered by workers’ compensation law. This already happens with
WHS law, and several stakeholders have proposed the same definition apply to workers’
compensation law.

The definition relevantfor WHS regulationis very different to that underemployment law, mostly as
aresultof the harmonisation process, which has brought about nationally consistent WHS laws.
Under WHS law, the relevant concepts are a workerand a person conductinga business or
undertaking (PCBU). ‘Workers’ are broadly defined, and include: employees, contractors,
subcontractors, outworkers, apprentices and trainees, work experience students, volunteers and
PCBUs who are individualsif they perform work forthe business. APCBU can be:a sole trader (for
example aself employed person), a partnership, acompany, an unincorporated association, a
governmentdepartment, ora publicauthority (including a municipal council). Under this definition,
a business oran undertaking can be either conducted alone orwith others, whether or not for profit
or gain. Everyoneiseitheraworkeror a PCBU (ora safety officer, whois usually atype of worker).
So, if this approach were adopted, all workers would be covered by workers’ compensation
insurance, and all PCBUs who have workers would be paid premiumes.

The chief advantage of thisapproach is that it would align workers’ compensation coverageto the
coverage of WHS legislation. There isaconceptual linkto WHS law. It would also, onthe surface,
minimise uncertainty of responsibility, as WHS responsibilities would also mean workers’
compensation responsibilities.

However, it would not coverall platform economy workers. Thisis because of the way that some
platform economy firms seek to depict themselves as being technology firms rather than firms
operatinginthe product markets they influence. If able to successfully argue this, they would avoid
takingon the role of PCBU in relation to most of the platform workers whose work they shape.
Firms with a more diverse industry base, such as Airtasker, would almost certainly avoid being
defined as PCBUs. For othersin more identifiableindustries, such as transportation, food delivery or
hospitality, the matters mightstill be argued through tribunals and courts over many years, and
there would be a considerable period of uncertainty.

Thereisalso the problem of calculating and obtaining premiums. This may not be as insuperable.
For workerswho are working fora PCBU butwho are notemployees themselves (thatis, they are
likely contractors or ‘subbies’), the premium would be paid by the entity (usually an organisation)
who pays them, and set at whateverthe risk-adjusted premiumis (i.e. a percentage amount) of the
worker’slabourincome. The labourincome could be the total paymentto the contractor minus any
allowance for capitalincome. Thatlabourincome share would be specified in the contract between
the contractor and the PCBU. If the labourincome share was not specified inthe contract, it would
be set by default by WorkCover, based on tables atthe sub-industry level derived from the national
accounts describing the capital and labourintensity of that sub-industry.



That said, the logistics of collecting such premiums would not be trivial. Administratively, itwould
be simplerforthese premiumsto be collected by the Australian Taxation Office (ATO) wheniit
collects company tax than for such matters to become the responsibility of WorkCover orsome
otheragency setup at the state level forthat purpose. Were itto be collected by the ATO it would
need to be separate and distinct from company tax, as most deductions, rebates and exemptions
that apply to company tax would be irrelevant to the value of the premium liability. Thereisalsothe
guestion of timing—premiums that should be collected in a certain year may notbe collectedifa
company collapses. Ineffect, aform of ‘provisional’ premium may be required.

Thereisalso the question of need. Many head contractors (and hence many PCBUs) are covered by
business liability insurance, which covers much of the same terrain. Sometimesthey getsued, often
by workers for subcontractors who jointhemina workers’ compensation action, and as a result of
the reversal of the Byrne decision they are partly liable for work-related injuries. Atissue are the
efficiency and equity considerations, thatis: (a) whetheracomprehensive, compulsory scheme
would be more efficient; and (b) whethervulnerable workers classed as contractors are aware of,
and have the resourcesto, sue the relevant PCBUs or would be better offina comprehensive,
compulsory scheme. Unqualified use of the WHS definition of PCBU would also potentially bring
mostvolunteers within the scope of the scheme —something whichis not, as discussed in chapter 3,
the intention of thisreport.

In sum, the logistical issues regarding using PCBU as a basis for workers’ compensation liabilityare
complex butcan probably be addressed. Whetheritis worth doing depends also on the efficiency
and equity considerations. The biggerand fundamental problem, though, is that many platform
economy workers wouldstillnot be covered. Forthatreason, it doesnotin itselfaddresstheissues
raised by the platform economy.

OPTION D: AGENCY LIABILITY

Redefine the coverage of workers’ compensation laws and responsibilities to encompass those
who work under agency arrangements, and require payment of premiums by the intermediaries or
agencies.

Thisis the preferred option.

Under this option coverage would be extended to peopleengaged to perform work underan agency
arrangementwhere an employment relationship is not created with another party, and
responsibility for premiums would go to the intermediary organisations’ or ‘agencies’ that hire them.
An example of such adefinition would be:

A person engagedviaan intermediary oragency to perform work undera contract (otherthana
contract of service) foranother person

The meaning of ‘agent’**” here should be clarified to excludelicenced labour hire businesses4®
where the labour hire businessisthe employer of the gigworker. Itshouldalso be clarified to
specifically exclude, from being classed as an ‘agent’, employees of firms that engage contractors
(the mere factthat a corporation used one of its employees to source work from a contractor should
not make that employee the object of this provision). Itwould specify thatitapplied where the

147 The meaning of ‘agent’ has already been the subject of some court determinations, including by the High
Court. See International Harvester Co of Australia Pty Ltd v Carrigan’s Haselden Pastoral Co (1958) 100 CLR
644 at 652; [1958] HCA 16. This definition was re-affirmed recently in Australian Competition and Consumer
Commission v Flight Centre Travel [2016] HCA 49). Whether the same applies to ‘agency’ is unclear.

148 see Labour Hire Licensing Act 2017



person so engaged wasin Queensland and the second person (forwhom they were doing the work)
was alsoin Queensland. Otherexemptions, if need be, could be made by regulation.

Premiums would be payable by intermediary organisations with respect to the platform workers
they supply. These intermediary organisations gain theirincome by taking a proportion of the
income paid by the clientto the worker (forexample, inthe case of Airtasker, the portionis 15 per
cent). Thatis, theytake a ‘commission’. The premiums to be paidto WorkCoverwould be initially
calculated as a proportion of the income of the worker, as that is what drives the potential liability of
WorkCover. But once WorkCoverknows this portion taken by the intermediary (which the
intermediary would be required to disclose), the actual premium could be imposed as a proportion
of theincome received by the intermediary. Forexample, if the intermediary’s portionis 15 per
cent, and the premiumwere initially calculated as 1.2 per cent of the worker’sincome based on the
experience rating of firmsin thatindustry, the premium would be set at 8 percent of the
intermediary’s take (as 8 percentis 1.2 percent divided by 15 percent). Thatis, the premium could
be set as a proportion of the ‘commission’ received by the agency. The net cost to the insurers
would be zero, as premiums would cover expenses.

The development of the technologies that enable the development of platform work, and more
importantly enable the platformintermediaries to command a portion of the payment tothe
worker, also provide an opportunity forregulatory intervention. If payment can be deducted forthe
intermediary, itcan also be deducted forother purposes.

How would this work, if the ‘agency’ is located outside the jurisdiction, as it often will be in the case
for platforms? On-demand work viaapps will be easiertoidentify and locallyregulatethan
crowdwork, anditison-demand work viaappsthat is the intended focus of intervention here. In
the case of on-demand work, afinancial transaction occurs between an entity physically located in
Queensland (aclient) and anotherentity physically located in Queensland (adriver, rider, gutter-
cleaner, disability worker, etc.) viathe intermediary, for work undertakenin Queensland. The
intermediary in turn mustinteract with both entitiesin Queensland. Those financial transactions
can be regulated as proposed.

The recommendation here does not relate to crowdwork, which is mostly directlyonline and for
whichthe client (notjustthe intermediary) may be in another country. Work on-demand viaapps
has much greater potential tointrude into traditional forms of employmentin awide range of
industries and occupations than does crowdwork, which is more constrained to ITwork. Sowork on-
demandviaappsis notonly that part of ‘gigeconomy’ work thatis more amendable to regulation, it
isalso the part of it that is more needingit. If otherstates adopt this approach, then the state-based
nature of the definitions could be amended (to allowfor cross-border complexities) so that the
definingissue (e.g. astowhat premium should be paid to which workers’ compensation authority)
would be in which state the work was undertaken.

An additional consideration is what happens to other (non-app based) agents who secure someone
to work for a third person. Some recruitment agencies mightfall into this category, but remember
that thiswould only apply to the supply of contractors, and most labour hire workers are employees
of the labour hire firm. Unless granted an exemption, such agencies would potentially be liable for
premiumsif theyreceived acommission based on a proportion of the income paid by the client to
the contractor. If, however, theyonlyreceived aone-off fee (e.g. a‘spotter’sfee’), that was
independent of the contractor’sincome, they would not be liable. (Provisions would need to be
designedinsuch away as to avoid repeated engagements of the same contractorbeingtakentobe
separate, one-offevents.)



There are other potential agents. The term ‘gigeconomy’ originated with the ‘gigs’ actors and
musicians have been doingforcenturies, inreturn fortheir payment, often as contractors. Most
musicians have no personal injury coverage provided through theirvenues or festivals, they have to
take it out themselves (which is expensive) or go uncovered. Many actors (particularly doing shows
for largertheatre companies) are covered by the organisation’sinsurance, whose cost of insurance
would presumably fall underthisapproach. (Actors working fortelevision would also be covered,
but they are employees anyway and so not affected by this recommendation.) Many musicians and
actors are on low incomes and support themselves through otherjobs. Some but not all of those
actors and musicians have found gigs through an agent. Under this provision, thosewho find gigs
through an agent, and from whom the agent takes a percentage commission, would be covered for
workers’ compensation purposes as the agent would pay the relevant premium. Thiswouldincrease
the complexity of being an entertainmentindustry agent, butit would also make it more attractive
for actors and musiciansto get an agent (as actors or musicians without an agent would remain
without coverage), soitwould probably be anetgain for most entertainmentindustry agents. If,
however, policy-makers wanted to exempt these particularagents from coverage by the provision, it
would be simple enoughtodrawitup so.

OPTION E: HIRER LIABILITY

Redefine the coverage of workers’ compensation laws and responsibilities to encompass those
who work under agency arrangements, but require payment of premiums by those who hire them.

Thisis similarin partto option D but instead of placing the obligation onthe agency to pay
premiums, the obligationis on the entity who hiresthem. Thisisless satisfactory than D because it
would often place the obligation onto individuals rather than the mostly larger businesses that are
the platform agencies. This might not always be the case —forexample, labour hire appsin the
hospitality sector may end up placing people with large hotel chains for short gigs —but there will
certainly be a higher proportion of households using platform apps as clients than as deploying them
for use by others.

OPTION F: RELY ON DEEMING

Givethe Minister (or other regulator) power to ‘deem’ certain classes of people to be ‘workers’ for
workers’ compensation legislation and/or certain classes of organisation to be ‘employers’ for
such purposes.

This would not be a good way to deal with the problem of the platform economy. Ineffect, it passes
the buck and promotesanad hoc approach. It raisesthe possibility thatthe people who are deemed
to be ‘workers’ or ‘employers’ may vary from Ministerto Minister. Moreover, if this review cannot
come up with a conceptually and legally sound approach, itis unlikely thata ‘deeming’ power would
overcome this problem. Deeming would not solve the problem asto who pays the premiums for ‘gig
economy’ workers.

Thisis not to say that there isno role fora deeming capacity at the margins —quite the opposite.
Along with a power by regulation to exempt certain people or businesses, it can be useful fortidying
up unanticipated consequences when legislative change is too slow. Butitshould not be the first
resort.

The Work Health and Safety Act 2011 has a provision that provides that a workeris a specified
personand ‘a person of a prescribed class’.*° The Acts Interpretation Act 1954 defines ‘prescribed’
as ‘prescribed by, or by a statutory rule made or inforce under, the Actin which the wordisused’. If
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a provision allowing the Regulator to deem by notice a class of personsto be workers, the
amendment would provide that the Regulator’s notice is subordinate legislation. This would ensure
that the Regulator’s notice will be subject to review and disallowance by the Legislative Assembly.*>°
Thistype of provisioninthe Act could, however, provide the Regulator with the potential to change
the scope and coverage of Queensland’s workers’ compensation scheme and thereby breach the
Legislative Standards Act 1992. Thus any deeming powerwould need to be drafted to ensure that it
only acted at the margins and was able to be used fortidying up unanticipated consequences of the
main legislation.

Recommendation 10.1: The coverage of the Act should be redefined to include
any person engaged via an agency to perform work under a contract (other
than a contract of service) for another person. This would exclude employees of
licensed labour hire businesses and employees of firms that engage
contractors, and specify that it applied where at least two parties were in
Queensland at the time the work was undertaken.

Recommendation 10.2: Intermediaries or agents who engage any person to
perform work under a contract (other than a contract of service) for another
person should be required to pay premiums, based normally on the gross
income reported by the intermediaries or agencies.

10.6 Associated issues

RETURN TO WORK

An additional consideration here, assuming option Dis pursued, is how to handle notonly the
obligation forthe agency toinsure forworkers’ compensation with WorkCover (orto self-insure),
but also how to handle all other obligations and responsibilities associated with an employer (for
example, managing rehabilitation and return to work). Some (most?) agencies may not be equipped
to take on responsibility to promote returntowork. It would be unreasonableto expectthemto
uniformly take on thatresponsibility. Thatsaid, the same might be said at presentregarding many
small employers who have injured workers—they often would not have a spare position fora
returninginjured worker. Nonetheless, the practical difficulties of agencies guaranteeing paid work
for returning workers are pretty high.

In the course of thisreview several stakeholders have discussed the merits of reinstating the former
‘Returnto Work Assist’ program, previouslyrun by Q-Comp, focusing oninjured workers who had
not beenable toreturnto work by the time theirclaim had been closed. Inchapter6 the question
of reinstating such a program is discussed, and instead an extension of insurer obligations requiring
returnto workis proposed. Insucha context, ‘gigeconomy’ workers could adequatelyfitintoa
specialised RTW program provided by WorkCover (the insurerthat would almost certainly cover

150 in accordance with the Statutory Instruments Act 1992, Part 6 (Procedures after making of subordinate
legislation)



them). The cost of administering such a program would automatically be incorporated into
premiums paid by intermediaries.

Recommendation 10.3: The Regulator should have the capacity to exempt
intermediaries or agents from the obligation to rehabilitate injured workers.
This would normally be done unless the Regulator considered that the agent
had the capacity to perform this role. In such circumstances, injured agency
workers would immediately come within the scope of WorkCover’s proposed
extended returnto work program, referredto in recommendation 6.5.

AWARENESS

Once rights of coverage and responsibilities for premiums and rehabilitation are established, as per
Option D above, it will be necessary to make both parties aware of the new arrangements. As
previously mentioned, many gig workers are confused about or unaware of the compensationissues
here,and many are likely to be ignorant of theirrights and responsibilities even afterchanges are
made. It will also be importantto make platform firms aware of their responsibility to pay
premiums.

A two-pronged approach seems suitable here. Firstthe platform firms need to be identified and
approached, andinformed of their obligations. As part of the process of signing up Queensland
workerstothe platform, they should be also required to provide a simple information statement
about workers compensation. This would not be difficult, as all potential workers would presumably
supply theirpostcode, and the relevantapp could easily be programmed to deliversuch a
statement.

That said, we cannot rely on that as the only source of information. Even if the platform companies
could be relied uponto fully comply, many gigworkers would pay no more attention to such
information than most users pay to ‘terms and conditions’. So, a second approachisalso required.
The information campaign should also target platform workers through the online environment.
Thiswouldinclude userforums (many platforms have led to the creation of userforums) and
targeted advertising through such mechanisms as Facebook and Google.

Recommendation 10.4: The Office of Industrial Relations and WorkCover
should manage a two-pronged information campaign, designed to build
awareness of new arrangements for ‘gig economy’ workers, making use of
both the processes by which workers are signed up to platforms, and the online
environment that they frequent.

FEDERAL-STATE RELATIONS

The preceding discussion pointed in part to the limitations on state Parliaments’ capacity to act
when faced with national problems such as the changing nature of work. The harmonisation of WHS
laws was able to deal with this problem, through ajoint fede ral-state collaboration process that took



many years, and which led in effectto a widening of the definition of ‘worker’ to one thatis broader
than inworkers’ compensation legislation.

| do not propose here thatthe state government should wait until such aharmonisation of workers’
compensation laws at the state and national levels can occur. The differences between the various
jurisdictions are quite substantial and, unlike in WHS, there is little impetus for a harmonisation of
workers’ compensation laws. Thisisinsteadanissue, like labourhire,where one state can take a
reforminitiative that might eventually be adopted by others.

The issue of the changing nature of work and what it meansfor legal understanding of ‘employment’
is, however, one that fundamentally requires national attention, asitis only through legislationin
the Commonwealth parliament that reformto regulation of the broader range of employmentissues
can occur. Evensome aspects of the handling of workers’ compensation reform might benefitfrom
federal governmentinvolvement. Thusit would be highly desirable forthe State to raise with
counterpartsin otherstatesand inthe federal jurisdiction the need forathorough consideration of
thisissue of the implications of the changing nature of work for the definition and regulation of
work. Here,a common understanding of the meaning of the term ‘worker’, as discussed in chapter
3, would be would be important.

It may be, in this context, that a broader definition of employee could be established, and this be
used as the basis for extending the coverage of employmentlaw. As mentionedinchapter3, one
optionthere would be to legislatively specify asimple test such as the ‘ABC’ test, referred to
earlier,** asthe basis forestablishingthe coverage of employmentlaw. Thiswould probably lead to
most ‘gig economy’ workers doing work on-demand via apps being treated as employees under
federal law, anditcould readily be adopted in state jurisdictions for workers’ compensation law. If
such occurred, some gigeconomy workers would no longerbe subjectto the policy outlined under
Option D, as they would be subject to the mainstream provisions coveringemployees. Eventhen,
however, notall would be covered —for example Airtasker workers would still probably not be
covered. Eitherway, the practical implications for Queensland gig economy workersin workers’
compensation terms would not be great, as their coverage and the premiums paid by the companies
would be similarunder Option Dabove and underan extension of federal coverage viathe ABCtest
or some otherexpanded definition of employment.

151 see footnote 20 in chapter 3 and text in the associated paragraphs.



CHAPTER 11: DISPUTE RESOLUTION

11.1 Reviews of insurer decisions

The review process was introduced in 1997 to provide promptand economical resolution of
disputes. Workers and employers aggrieved by insurer decisions can apply to the Regulatorto
review adecision. The Regulator has 25 business days to make a review de cision. The review process
isan administrative process —a review on the papers —ratherthan an adversarial orjudicial process.
The review processin mostinstances removesthe need foralongerand more expensive adversarial
court process. The review process has resulted in less than 10 per cent of disputes proceedingtoan
appeal tothe Queensland Industrial Relations Commission or Industrial Magistrate. Approximately
40 per centof review decisions are in favour of the aggrieved party.

The dispute rate of insurer claims and premiums decisions is low compared to otherjurisdictions.
Review applications decreased by 3.3 percent in 2016-17, down from 2,917 in 2015-16 to 2,820.
Disputationratesinotherjurisdictions (e.g. South Australia) tend to be higher because purely no
fault, longtail schemes allow claimants to question more decisions in the claims process, and tend to
rely on mediationto resolvedisputesin the firstinstance. The Queensland dispute processisfaster
than any otherjurisdiction with more than 88 per cent of disputesresolved inthree months. By
comparison, New South Wales and Victoria resolve 33 per centand 67 per cent of disputes
respectively within the same timeframe.

No majorconcerns were raised by stakeholders in regard to the review process. ASIEQ noted thatin
recenttimesthe durations fordecision hadincreased. However, this finding appearsto be aresult
of the proportion of complex reviews increasing (forexample, reviews for psychological injuries have
increased from 25 per cent of reviewsin 2012-13 to 32 percent of reviewsin 2016-17) and a
resourcingissue within the Regulator (which, |am advised, has since been addressed). Asaresult of
internal changes withinthe reviewunittorespondtotheseissues, the average duration forfinalised
reviews hasimproved substantially. In 2016-17, the average duration to decision was 44.9 days and
this droppedto 28.8 daysas at 31 December2017.

ASIEQalsorequested the timeframe lodging a review be amended to 20 business days for
consistency withthe appeals process. However, these are very different beasts. The intention of
the three-monthtimeframeisto provide sufficient time for the reviewapplicant to gatherevidence
and provide the information requiredin asuitable format. Medical evidence (particularly from
medical specialists) can often take considerable timeto acquire. Rushingan application will no
doubtleadto poorerquality applications, which mayin fact have the unintended consequence of
drawingout decision timeframes (whichisalsoaconcernfor this stakeholder). Forthese reasons,
no amendments are considered necessary to the review process.

11.2 Appeals of review decisions

Workers and employers who are aggrieved by the Regulator’s review decision can appeal to the
Queensland Industrial Relations Commission (QIRC), unless the decision relates to an employer’s
premium, in which case the Industrial Magistrate is the appeal body. An appeal isahearing de novo,
which meansthe Commissioner or Magistrate will hearboth sides of the appeal and decide based on
the facts and evidence presented during the hearing.

In 2016-17, 255 appealswere lodged with the QIRC. Thisisanincrease of 9.9 percent on 2015-16.
Of these, six furtherappealedin the Industrial Court. In 2016-17, 78.9 per cent of appeals were



finalised beforereachingthe QIRC. Of these, 82.4 per cent of cases were withdrawn by the appellant
and 17.6 per cent were settled orconceded.

The total number of cases determined by a court or commission decreased by 39 per cent, from 67
in2015-16 to 41 in 2016-17. Ofthese, 31 cases (76 per cent) were dismissed or struck-out by the
magistrate and 10 cases (24 per cent) were upheld in favour of the appellant.

SELF REPRESENTED APPELLANTS

One feature of recenttimes has beenthe increasing number of self-represented appellants. In
2014-15, self-represented appellants represented 22.6 per cent of appeals served. In2017-18 (1 July
to 31 December 2017), this proportion has more than doubled to 46.1 per cent of appealsserved.
Due to inexperiencewith judicial procedures, and at times concerns and impediments due to
psychological injury, self-represented appeals take longerto conclude and are less likely to be found
infavourof the appellant. In otherwords, the growth of self-represented appellantsis against the
interests of the appellants themselves as well as against the interests of the cost and efficiency of
the system.

Up until 30 June 2017, self-represented appellants were able to access free assistance through
LawRight (previously the Queensland PublicInterest Law Clearing House: QPILCH). LawRight’s QIRC
Workers’ Compensation Appeals Service was funded through a Commonwealth grant that was not
renewed for2017-18. Users of the service were provided assistance with preparing for court,
detailing theirfacts and contentionsin alogical and concise manner, and at times were provided
legal representation at conference. By all accounts the service was well runand only offered to
those who metthe eligibilityrequirements. Since thisservice hasfolded, vulnerable workers
withoutthe funds forlegal representation have no otheroption butto self-represent. Whilstthe
QIRC amendsits process as much as it can to accommodate for self-represented appellants, there
appearsto be a gap inthe accessibilitytojustice. Accesstojusticeincludes:

a) Theability of self-represented litigants to navigate the court process;

b) The ability of self-represented litigants to put forward the best possible case and presentit
insuch a way that itis determined on the merits/notinjured by alack of representation;

c) Theability of self-represented parties to determine if litigationis the best way forthem to
resolve theirdispute;

d) Achievinganoutcome thatresolvesthe dispute accordingtothe relative rights of the
parties; and

e) The perception of self-represented litigants that the legal systemis fairand just.

Thiswas not an expensive program. While itis unfortunate thatthe Commonwealth withdrew
support, itwould not be expensiveforthe Queensland governmentto reintroduce funding forthis
activity. lhave not, inthe time available, been able to identify how much money wasinvolved, but it
appearsto be something equivalent to the annual cost of a salaried solicitor —thatis, something
between $0.1M and $0.2M. It is quite possible that some orall of this would be offset by reduced
costs associated with running the appeals system. The details would need to be worked out. Itis
not justa matter of going back to the status quo ante; OIR, the QIRCand legal associations, would
needtojointly work to devise amechanism of supportforself-represented appellants. However,
the basic principle of reinstating funding for such an activity is fairly easy to accept.



Recommendation 11.1: Free assistance for self-represented appellants should
be supported through grant funding from the Queensland government, broadly
along the lines of the previous funding of LawRight’s QIRC Workers’
Compensation Appeals Service. OIR, the QIRC and legal associations, should
work to devise a mechanism of support for such appellants.

EMPLOYER RIGHT TO APPEAR AT WORKER APPEAL

The Act does not provide an employer with the rightto appear as a party when a worker appealsa
review decision to the Queensland Industrial Relations Commission (QIRC). The Industrial Court
decision of Brisbane City Councilv Gillow and Simon Blackwood (Workers’ Compensation Regulator)
[2016] 1€CQ 007 confirmedthis. Thismeansthereisnoavenue foran employertobecome aparty to
a worker’s appeal orappeardirectly before the QIRCto present evidence and submissions to
supportits positioninrelationto the claim. Instead, the Workers’ Compensation Regulatoris
deemed by the Actto be the respondenttoanappeal by a workerandisresponsible for managing
appealsand defendingthe review decision. While the effect of adecisiontodecline aworker’s claim
atreviewisa decisioninthe employer’sfavour, this does not mean that the Regulator represents
the employer’sinterestsinthe appeal. The Regulator, as amodel litigant, isresponsible for
upholdingthe objects of the Actand acting in the bestinterests of the scheme.

Some stakeholders (mainly those representing the interests of self-insured employers) have raised

concerns aboutthis, stating that there isan imbalance as a worker may be a party to an employer’s
appeal and also that if the Regulator makes the decisionto concede the appe al, the employerdoes
not have the right to pursue the appeal if it disagrees with that decision.

Despite the factthe employerdoes not have arightto become a party to a worker’sappeal, the
Regulatorencourages employersto be involvedinthe appeal by providing information and
documents, and access to relevant staff so they may provide statements and appear as witnesses.
For thisreason, itis unlikely to benefit proceedings to have the employeras a separate partyand in
fact, it may over-complicate the matter. Further, it may be unfairly detrimentalto a worker,
particularly where the worker has sustained a psychological injury, forthe employertobecome a
party to the appeal. Forthese reasons|do not recommend any changes at this stage regardingan
employer’s ability to be party to an appeal. However, it would be appropriate forthe Regulatorto
consultwiththe employerbefore any decisionis made to concede an appeal, providing the
employerwith an opportunity to be heard by the Regulatorbefore adecisionis made. If the
employerisunable to convince the Regulator, itis not likely to convince the QIRC, and particularlyin
cases of psychological or psychiatricinjury it may compound the injury of the worker.

Recommendation 11.2: The Regulator should put in place procedures to require
it to consult with the relevant employer before conceding an appeal in the
QIRC.




11.3 Medical assessment tribunals

Medical assessmenttribunals are independent panels of specialist doctors who, onreferral from
insurers, provide independent, expert medical decisions aboutinjury and impairment sustained by
workers. Decisions of tribunals are final and binding unless fresh medical evidence, not known about
the worker at the time of the tribunal’s decision, can be produced within 12 months of the decision.

In 2016-17, 2,803 cases were referredtoaMAT. Thisisa 13.5 per centdecrease onthe 3,242 cases
referredin 2015-16. Of the cases heardin 2016-17, 59.7 percent (1,443) were heard at a General
Medical Assessment Tribunal (GMAT) —Psychiatricand a further30.9 percent (746) of cases were
determined at an OrthopaedicTribunal.

Referralstothe Medical Assessment Tribunals are resolved quickly. Bookings for Psychiatric,
Orthopaedic, and Neurological Tribunals are held in under 30 days on average and 94 percent of
otherhearings are within 50 days of a reference to tribunal.

SECOND CHANCE ASSESSMENT

The 2013 legislativeamendmentsintroduced a threshold of more than 5 per cent degree of
permanentimpairment (DPI) to apply toinjured workers who wish to seek damages at common law,
effectiveforinjuries sustained on orafter 15 October2013. Atthetimeitwas identified thatthe
threshold would increase pressure on Medical Assessment Tribunals (MAT) as workers close to the
threshold would be incentivised to dispute theirassessment.

To address this concern, an additional review mechanism was implemented to allow aworkerwho
disagreed with the DPlassessment to have a second DPI calculated. Specifically, the worker now
had the option of seekingareview by adifferentdoctoragreed to by the workerand the insurer.
Where the workerdisputes this second assessment, the workerretains the abilitytoseek areview
throughthe MATs. The decision of the MAT isfinal. Insurersare able todecline arequestfora
second assessmenton the grounds that workers’ nominated assessoris unsuitable orunqualified.
However, giventhe legislation isintended as a beneficial provision, insurers are encouraged to make
all reasonable attempts toreach an agreement with the worker.

Since the introduction of the second assessment, workers opting to undertake asecond assessment
has significantly reduced the number of referralstoa MAT. To date, approximately 2,200 less
disputes have progressed to a MAT, a netsavingto the scheme of approximately $3.3M. This isdue
to the cost of undertaking asecond assessment with a doctor being considerably less than thatat a
MAT (51,600 compared to $3,000 approximately, not considering travel oraccommodation costs).

Some stakeholders have suggested that as the common law threshold has now beenrepealed, the
second chance assessment has lostits utility and should be removed from the Act. Now, though,
important considerations in the usefulness of the second assessment are the timeliness of resolving
the dispute and the cost to the scheme.

At present, the average duration from the initial assessment to the second chance assessmentis
around 14 weeks (around three months) with amedian time of around 11.7 weeks. By contrast, the
average duration fromthe initial assessment and directly to the MAT assessmentisaround 16 weeks
(almost four months) with amedian time of around 12.5 weeks. Onthisaspect, the pathwaysare
relatively similar. Those who have asecond assessmentstill have the optionto disputethe second
assessmentand proceedtoa MAT, howeverfew choose this path.



Giventhatthe second assessment reduces schemecosts and resultsin slightly shorter dispute
resolution times, | consider no changes are warranted to this provision at present.

SOLICITOR REPRESENTATION AT MAT

One stakeholderraised concerns about solicitors accompanying workers to the tribunal, stating that
if workers are required to make final submissions to the Tribunal ten days priorto the hearing, then
the needforthe solicitorto be presentisredundant. Therighttolegal representationisa
fundamental legalright. Thisisreflected inthe Act where, atsection 511, it states that on reference
to a tribunal, a workeris entitled to be heard before the tribunal in person or by the worker’s
representative. If a workerwishestobe represented by theirlegal representative atthe Tribunal, or
simply be accompanied by theirlegal representative, thatisa matterfor the worker. Giventhata
MAT is not a court, there seemsto be noissue with the workerbeinglegally represented or not.
That is, the medical experts make theirjudgement based on medical evidence, notlegal argument.
The optional presence of the lawyerappears to be more forthe psychological benefit of the client
than to add any real elementto decision-making. | recommend no changesinrelationtoa workers’
rightto legal representation ata MAT.



CHAPTER 12: CONCLUSIONS

As already stated, one thing that came out of the consultations with stakeholders was that, overall,
they were happy with the broad operation of the scheme. Theythought—asdid |— thatitwas
financially sound, involved low costs foremployers, provided fair treatment for both employers and
injured workers, and was notfacing any crises. Most stakeholders had some improvements that
they wanted to make to the system. Some proposed improvements that contradicted proposals
fromothers. None, however, wanted to fundamentally overturn the operation of the system. The
recommendations that come out of this reportare broadly improvements atthe margin, but will
nonetheless make the system work considerably better. These include important recommendations
inrelation to: the management of psychological injuries; rehabilitation and return to work;
prevention, education and compliance; and, importantly, workersin the platform economy. lItis
essential thatthe workers compensation system maintain pace with developmentsin the labour
marketand the economy. Some other matters require further consideration orresearch, including
the experience rating of labour hire and hostemployersinlabour hire situations; injury prevention
and management programs for small and medium employers; early intervention programs; and the
effects of safety bonuses. Itisalsoimportant that some of the initiatives recommended in this
report be evaluated properlyintime forthe nextreview.

Inevitably, given the availability of time and evidence, there are some more specialised or minor
matters that may still concern some stakeholders and that | have not addressedin thisreport(and
othermatters, on whichnoactionis recommended, might not appearin the executivesummary).
While this review hasinvolved a substantial consultation process given the context, itisinthe nature
of policy makinginthisareain Queensland that consultation will continue.

One of the recurring themes | have encounteredinthis Review is the overlap between OHS and
workers’ compensation policy. Inthe end, a good workers’ compensation scheme is one that leads
to good OHS outcomes, and there are importantinformation flows that need to happen fromone
systemintothe other. The balance in prevention, between education and enforcement, and the
role of incentivesin that, are key matters that intrude into both OHS and workers’ compensation.
Peopleinvolvedin workers’ compensation wantto do whatthey can to minimiseinjuries, to deal
with the causes not justthe symptomsthat compensation systems handle. Yetthe twoare
different, and it does not make sense fortwo or more agenciesto be on the ground tryingto deal, in
perhaps duplicating or conflicting ways, with the same issues.

Thisoverlap of issues means that, at some stage, there should be areview thatlooks at both OHS
and workers’ compensation issues. The obvioustime to dothat would be at the time of the next
five-yearly review of the workers’ compensation scheme. By thenthe harmonisation of OHS will be
wellandtruly bedded down, as will the implementation of other matters such as the Lyons review of
best practice in WHS administration. It will also be an opportunity to assess the implementation of
the changes recommended through this review, and progress on or effects of some matters such
broader coverage of the workers’ compensation system and inter-jurisdictional cooperation. This
wouldrequire atleasttwo people, one to focus onthe OHS side and one on the workers’
compensation side, but with important opportunities for coordinationintheirassessment of the
interrelated systems.

It does notfollow thatall future reviews should encompass both OHS and workers’ compensation.
Most would not. But every so often, itis necessaryto lookindetail at how both systems operate
together.



Follow-up recommendation 12.1: The next five-yearly review should encompass
both OHS and workers’ compensation in Queensland.




APPENDIX 1 - SUMMARY OF KEY WORKERS" COMPENSATION SCHEME FEATURES

Jurisdiction152 NSW Vic Qld WA SA Tas NT ACT Aust Gov

Fund type Managed fund Central fund Central fund Private insurers Central fund Private insurers Private insurers Private insurers Central fund

Cover for journey claims | No@ No(® | Yes No' Yes —limited(® No'®

Redemptions/settlements available Yes Yes — limited Yes () Yes — limited

Number of employees 3055850 2443660 1979580 1174210 682420 206 520 122190 139830 379 660

Number of self-insurers 58 72 plus crown

Standardised average premium rate
(percent)

| Funding ratio (per cent)

Diputation e perceny _________

Current return to work rate (per cent) 87

a) Limited coverage continues for police officers, firefighters, paramedics, bushfire fighters, emergency services volunteers, and workers injured while working in or around coal mines. For all other workers injured on or after 19 June
2012 there must be a real and substantial connection between employments and the accident orincident out of which the personal injury arose.

b) Journey claims as a result of a transport accident are covered by the TAC in Victoria for injuries sustained to/from work. Journey injuries sustained in the course of work are compensable under the Workplace Injury Rehabilitation
and Compensation Act 2013.

c) Journey claims are only covered in SA in limited circumstances — the journey must have been undertaken while carrying out work duties. Commutes between home and work are only compensable where there isa ‘real and
substantial connection’ with employment.

d) Journey claims are not covered if theincident involves a motor vehicle. These are covered by the Motor Accidents (Compensation) Amendment Act 2007 .

e) As of 13 April 2007, the SRC Act was amended to remove coverage for non-work related journeys and recess breaks; however on 7 December 2011 section 6 of the SRC Act was amended to reinstate ordinary recess claims.

f) A worker is only eligible if: (i) they have returned to work but are entitled to <$30 pw, (ii) they are 55 years and have no current work capacity, or (iii) the Tribunal orders a redemption d ue to exceptional circumstances.
Redemption can only be reached by agreement between the worker and WorkCover SA or self-insured employer.

g) Number of employees issupplied by the ABS using Labour Force Survey data as a base, with a number of adjustments applied to account for differences in coverage for some jurisdictions.

h) NSW licences 58 employers as self-insurers. NSW also licences 6 general insurers to provide insurance within specialised industries and an additional 167 government agencies deemed self-insurers covered by the Treasury
Managed Fund which is centrally administered by the NSW Self-Insurance Corporation.

i) Not including the Tasmanian State Service.

j)  Asat 30June2015.
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APPENDIX2 — RECENT REVIEWS OF THE QUEENSLAND
WORKERS’ COMPENSATION SCHEME

2009 REVIEW

In 2007-08, WorkCover recorded an operating deficit of 5381 million before tax, followed by an $894
million deficit before tax in 2008-09. These deficits wereabsorbed by investmentreserves.

In 2009, the WorkCover Board commissioned a business review thatidentified the drivers of
WorkCover’s financial position as a combination of three factors:

e theincreasingcostof claims, particularly adisproportionateincreasein common law claims
paymentsandthe number of claims when compared to statutory claims payments and the
number of claims;

e premiumincome notkeeping pace with net claims growth; and

e twoconsecutive years of negative investmentreturns.

Followingthe release of adiscussion paper, Ensuring Sustainability and Fairness, 60 submissions
were received from schemestakeholders. A series of stakeholder reference group meetings were
also held. Following this process of consultation the government adopted a package of measures
that resultedin:

e harmonisation with the Civil Liability Act

e increasingthe onus of proof on workersto prove employerfault

e requiringthird party contributors to participate in settlement negotiations

e clarifyingthat costs were potentially payable against plaintiffs whose cases were dismissed.

These amendments are outlined in more detail below.

Harmonisation with Civil Liability Act

The treatment of common law claims underthe Act was brought more into line with claims under

the Civil Liability Act 2003 in terms of liability (standard of care), contributory negligence and caps on
general damages (for pain and suffering) and damages for economicloss.

The adaptation of Civil Liability Act provisions on liability and contributory negligence resulted in
workers suingundercommon law having to prove they took precautions against foreseeable and
significantrisks of harm, where areasonable personinthe position of the person would have taken
the precautions. This did not mean the application of the doctrine of voluntary assumption of risk,
because the courts have recognised thatitis inappropriate in an employment context. However,
obviousrisks could be takeninto accountin determining the extent of contributory negligence on
the part of an injured worker.

General damages were capped at $300,000 (indexed annually). General damages make up the
smaller proportion of damages awards, and are relatively stable across different personalinjury
schemes. Awards of general damages of more than $300,000 are extremely unusual in workers’
compensation matters. The Injury Scale Value (ISV) to determine general damages was also
introduced.



Damagesfor economicloss were capped by limiting the basis for calculatingloss of future earnings
to three timesthe annual rate of Queensland Ordinary Time Earnings.

Increasing onus of proof on workers to prove employer fault

The 2008 judgment of the Queensland Court of Appeal in Bourkv Power Serve Pty Ltd and Ors [2008]
QCA 225 affirmed that, if a workerisinjured atwork and there is a causal connection between the
injury and work, the employer has breached its duty underthe then Workplace Health and Safety
Act 1995. The precedentset by this judgmentledtoincreasingnumbers of common law claims
based on the argument that strict liability attached to an employerif awork injury had occurred,
regardless of fault.

To reverse thisinterpretation, the Workplace Health and Safety Act 1995 was amendedin 2010 to
provide that no provision of that Act created a civil cause of action based on a contravention of the
provision. This exclusion has continued as part of the Work Health and Safety Act 2011.

Requiring third party contributors to participate in settlement negotiations

Contributors are parties thatan employerorinsurerconsiders may share liability foraninjury, for
example manufacturers, suppliers, designers and importers of plant. Previously, the obligations on
contributors to participate in pre-court settlement conferences were not as strict as those imposed
on the employer/insurer. Anumber of stakeholders reported that some contributors used thisas a
tactic to unnecessarily delay the settlement of claims.

Legislativeamendmentsin 2010 aligned the obligations of contributors and employers/insurers with
respectto exchanging relevant documents, providing a certificate of readiness and providing a
written final offerto the party that has joined the contributor.

Costs against plaintiffs whose cases are dismissed

The Act previously allowed costs orders only where the court awarded more orless than a plaintiff’'s
final written offer of damages. This had beeninterpreted by the courts to mean that if the claim was
dismissed, no costs were payable by the plaintiff. Alegislativeamendmentin 2010 allowed courtsto
make costs ordersinthese cases.

STRUCTURALREVIEW OF INSTITUTIONALAND WORKING ARRANGEMENTS

In submissions received following the Ensuring sustainability and fairness discussion paperthat
stakeholders expressed concerns about alack of available information on scheme performance
when compared with other workers’ compensation jurisdictions. There werealso concerns about
clarity on the roles of Q-COMP, and WorkCover, as well as lawyers and the level of legal costsin the
system.

A structural review of institutional and working arrangementsin the scheme commenced in 2010.
An independentreviewer, Mr Robin Stewart-Crompton, led the review. The review was supported
by a stakeholder reference group comprising two employer representatives, two union
representatives, two representatives of the legal profession, the chiefexecutives of WorkCoverand
Q-COMP and the then Associate Director-General of the Department of Justice and Attorney-
General, who chaired the group.



Mr Stewart-Crompton reportedin late 2010. His review made 51 recommendations toimprove
these aspects of the scheme, all of which were, following a period of publiccomment, accepted for
implementation.

Roles and functions in the workers’ compensation scheme

The Review reportrecommended development of an overarching cross-agency strategy to enable
more effective prevention of work-related injury and disease. It required WorkCover, Q-COMP and
Workplace Health and Safety Queensland to work together, with each agency’s strategicor business
planningtakingaccount of the overarching strategy. The strategy allowed agencies to develop,
where appropriate, common or complementary goals, policies and initiatives including joint
activities.

Transparency
To address stakeholder concerns on transparency, a group of recommendations proposed:

e improvingtheinformation flowaboutthe scheme to persons affected by WorkCover’s
decisions;

e addressinggapsinthe Regulator’s (Q-COMP) powers;

e requiringall government departments and agencies to adopt best practice compliance with
workplace health and safety and workers’ compensation obligations; and

e requiringareview of the workers’ compensation scheme every fiveyears.

The requirementto conducta review of the scheme every five years passed into legislation in 2011.
With the exception of the remaining recommendations requiring legislative amendment (which
were notimplemented, as an election was called before the legislation could be enacted), other
recommendations, such as regularactuarial presentations on claims trends and outstanding claims
liability, were putin place.

Efficiency and effectiveness of claims managements

Anotherset of recommendations addressed perceptions of: WorkCover notadequately
communicating with employers; insufficient investigation of claims; and unnecessary speedin
settlingcommon law claims. WorkCover published anew service charterincorporatingthe
recommendations, and conducted regular stakeholderforums. WorkCover also established a
Medical Advisory Panel. Senior specialists were appointed to this panel and became available to
advise WorkCover claims staff.

Legal costs and management of the legal profession

Concernswere frequently raised that legal costs absorb too much of settlements or awards of
damages. While the Review was not presented with evidence of any systematicabuses ordirect
evidence of inappropriate behaviour by legal practitioners, the report recommended periodic
surveys by an impartial third party to determine how much of a settlement has been paid to the
various parties, and that survey reports be made publicly available. Once this information was
available, discussions should occur, if necessary, on options for managing legal costs. It also
recommended furtherresearch toidentify how the advertising of legal services affected claims for
workers’ compensation.



The scope of the survey recommended was subsequently determined by the then Governmentto
involve significant cost and privacy issuesand, consequently, it did not take place. While lawyer
advertising went widerthan workers’ compensation matters, the Legal Profession Act 2007 as well
as the Fair Trading Act 1989 and the Competition and Consumer Act 2010 (Cwlth) imposed
obligations on lawyers and prohibited advertising or activity thatis false or misleading. Remaining
concernscould be referred, it was believed, to the Legal Services Commission.

Rehabilitation and return to work
On the needfora greaterfocus on rehabilitation and return to work, the report emphasised:

e more emphasisonsecuring compliance with the statutory obligations of employers and
workers;

o betterlinkages between the activities of WorkCoverandthe then Regulator, Q-COMP;

e betterguidance material forall interested parties;

e bettertrainingand supportforRehabilitation and Return to Work Coordinators; and

e theadequacy of existing protectionsunderthe Actforinjured workers who are dismissed
fromtheiremployment.

With the exception of recommendations requiring legislative amendment (again, due tothe
election), most recommendations were implemented. Theseincluded the Q-COMP Regional
Network Program, in which 10 regional re presentatives were appointed and 45 regional forums held
inregional Queensland, with over 1,299 attendees. The program promoted better understanding of
rehabilitationand returntowork services. Q-COMP also appointed an experienced rehabilitation
and insurance professionalto review and revise best practice guidance material forany person with
rehabilitation and return to work obligations or needs underthe workers’ compensation system.

WORKERS” COMPENSATION AND REHABILITATION AND OTHER LEGISLATION
AMENDMENTACT 2013

The Workers’ Compensation and Rehabilitation Act 2003 requires the responsible Ministerto ensure
areviewiscompletedatleastonce everyfiveyearsonthe operation of the scheme.?>30On 7 June
2012, the then-Government referred the Parliament’s Finance and Administration Committeeto
conduct the review, which they completed with areportand recommendations on 23 May 2013.

The consultation consisted of 246 written submissions, 18 publichearings, 5briefingsand5in-
camera hearings. Amongotherthings, the review identified the structure of Queensland’s workers’
compensation scheme as the most complex within Australiadue toits three separate agencies.

The Workers’ Compensation and Rehabilitation and Other Legislation Amendment Act 2013 passed
Parliament on 17 October 2013. Includedinthe Act was a threshold foraccessing damages at
common law of more than 5 percent permanentimpairment. The onus of proof for compensation
of psychiatricor psychological injuries was alsoincreased (by inserting the words ‘the major’ in
relation to causal factors of the injury), and work related impairment (WRI) was replaced by adegree
of permanentimpairment (DPI) as the measurement for determining statutory lump sum
compensation.

Amendments were made to the requirements concerning rehabilitation appointments and return to
work coordinators, and insurers became required to referinjured workers to a return to work
program. The Amendment Actalso provided access to the claim history of prospective workersfor
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employersin certain circumstances, and removed a potential loophole associated with Foster & Anor
v Cameron [2011] QCA 48.

The Act also merged the Workers’ Compensation Regulatory Authority (Q-COMP) into the Office of
Fair and Safe Work Queenslandin the Department of Justice and Attorney General. The Workers’
Compensation Regulator (in effect, OIR) replaced the Authority. WorkCover were torefer
investigations and prosecutions for fraud-related offences to the Regulator, and the associated
penaltiesincreased.

WORKERS” COMPENSATION AND REHABILITATION AND OTHER LEGISLATION
AMENDMENT ACT 2015

Priorto the election of the Palaszczuk Government, the Parliamentary Labor Party had established a
stakeholderreference group to advise on how the Act wasto be amended inreinstatingcommon
law rights for injured workers. The consultation process provided representation foremployer,
workerand legal representatives, WorkCover and the Association of Self-Insured Employers
Queensland.

The Queensland Parliament passed the Workers’ Compensation and Rehabilitation and Other
Legislation Amendment Act 2015 on 24 September 2015. It amended the Workers’ Compensation
and Rehabilitation Act 2003 to remove the requirement fora permanentimpairment of greaterthan
5 percent forworkers seeking access tocommon law. It removed thresholds forinjuries sustained
on or after31 January 2015. Additionalcompensationinthe form of lump sum benefits was
provided forworkersinjured between 2013 and 30 January 2015 and affected by the operation of
the common law threshold.

The AmendmentAct also provided provisions for current and former firefighters diagnosed with one
of the 12 specified cancers on or after 15 July 2015. Similartothose of otherjurisdictions, the
provisions deemed most injuries of full-time, part-timeand active volunteer firefighters to be work
related forthe purposes of compensation.

The Amendment Act also removed the ability of prospective employers to obtain copiesof a
workers’ compensation claims history from the Workers’ Compensation Regulator, and streamlined
regulatory processes by clarifying certain aspects of claim procedures.

WORKERS” COMPENSATION AND REHABILITATION (NATIONAL INJURY
INSURANCE SCHEME) AMENDMENT ACT 2016

The National Injury Insurance Scheme (NIIS) was established to compliment the National Disability
Insurance Scheme rollout by ensuring no-fault lifetime care and support arrangements forinjuries
relating to four streams. The streams concern injuries requiring medical treatment, those occurring
inmotor vehicles, inthe workplace, and athome or in the community. The NIIS operatesasa
federation of Australia’s state and territory insurance schemes. The Queensland Parliament passed
the Workers’ Compensation and Rehabilitation (National Injury Insurance Scheme) Amendment Act
2016 on 31 August 2016. The Amendment Act provided eligibleinjured workersin Queensland with
statutory entitlements to lifetime treatment, care and support payments under the National Injury
Insurance Scheme.

The Act also provided the opportunity foraworkerto seek common law damages for the cost of
treatment, care and supportif theirinjury was caused by negligence. Workers’ compensation



insurers will contract these services fromthe National Injury Insurance Agency fora user-pays
model.

The Education, Tourism, Innovation and Small Business Parliamentary Committee conducted an
inquiry to provide recommendations on how itto implementitinrelationto Queensland’s workers’
compensation scheme.

The committee provided threerecommendations, all of which were enacted. They were: that
Queensland Treasury consult with stakeholders such asemployers, insurers, unions, representative
groups and service providers; that a parliamentary portfolio committee oversee the NIIS regarding
workplace injuries and provide annual reviews and reports for its first five years of operation; and
that participationinthe WorkCoverscheme be extended to host employers and principal
contractors, and that these third parties gain the option of taking out or combining theircoverage
with a private insurance policy.

The Act also responded to the judgment made by the Supreme Courtin Byrnev People Resourcing
(QLD) Pty Ltd & Anor[2014] QSC 269. The judgement had encouraged principal contractors and
otheremployersto use ‘hold harmless’ clauses, where theytransferred any liabilityrelating toinjury
costs to subcontractors. As a result, WorkCover had toindemnify athird party liabilityholder against
an employer’s policy irrespective of whether they had a contract of insurance.

In reversingthe Byrnev People Resourcing judgement, the Act allowed WorkCover to contribute toa
common law damages claim as a third party and prevent the transfer of liability from principal
contractors or hostemployerstothose with aworkers’ compensation insurance policy.

The Act allowed general insurers toissue financial guarantees for 150 per cent of estimated claims
liability. Italsoclarified the period with which the Workers’ Compensation Regulator must
commence handling complaints relating to fraud. It changed methods of automaticindexation to
preventareductioninthe ABS estimate of average weekly earnings from leadingto areduction of
weekly compensation and entitlement rates.

WORKERS” COMPENSATION AND REHABILITATION (COAL WORKERS'
PNEUMOCONIOSIS) AND OTHER LEGISLATION AMENDMENT 2017

Following the re-identification of Coal Workers’ Pneumoconiosis (CWP)in Queensland, Parliament
established the Coal Workers’ Pneumoconiosis Select Committeeon 15 September2016. CWP
(‘blacklung’) isalungdisease contracted through workplace exposureto coal dust overa period of
time andis considered alatentonsetinjury underthe workers’ compensation scheme.

Evidence provided beforethe Select Committee raised concerns regarding how the worke rs’
compensation schemeoperated in relationto CWP. In December 2016 the Government established
a CWP Stakeholder Reference Group consisting of representatives of employers, unions, the legal
profession, insurers and departments relevant to coal miningto provide advice ongapsin the
workers’ compensation scheme.

The CWP Stakeholder Reference Group recommendationsinclude:

e aninterimmedical examination forformercoal workers concerned they have CWP, and who
have retired orletthe coal industry priorto 1 January 2017;

e ensuringworkerswith simple CWP who experience disease progression could apply to
reopen theirclaimto access further benefits under the workers’ compensation scheme;
e extrarehabilitation supportto assistworkers backinto suitable alternative employment; and



e streamliningworkers’ compensation arrangements so they properly aligned with the Coal
Mine Workers’ Health Scheme.

The Workers’ Compensation and Rehabilitation (Coal Workers’ Pneumoconiosis and Other Legislation
Amendment 2017 (the CWP Amendment)implemented two recommendations of the CWP
Stakeholder Reference Group. ltamended the Workers’ Compensation and Rehabilitation Act 2003
to address concerns about formeror retired coal workers not undergoing medical testing for CWP
due to the high costs involved. The legislative changes also took account of how the nature of the
common law systemin Queensland had the potential to lead toinjustice to workers with
pneumoconiosis who experienced disease progression. Thisinjustice was addressed by the
provisions which allow re-opening of claims for pneumoconiosis to access further statutory
compensation wherea person experiences disease progression, but without permittingthe re-
openingof common law claims. The re-opening provisions provide asimple and expedient way for
workerswho sufferdisease progression tore-open their workers’ compensation claim and access a
‘nofault’ statutory lump sumtop-up paymentand keeps legal costs toa minimum.

The Act also introduced alump sum compensation for workers with pneumoconiosis. This
recognised the ongoing nature of pneumoconiosis injuries and ensures workers with CWP or
another pneumoconiosis will have access to compensation fortheirinjury, evenin circumstances
where they are not sufferingany permanentimpairment forwork.

The amendments also addressed recent decisions of the Queensland Industrial Relations
Commissionto grant applications to stay a decision of the workers’ compensation regulator
followingthe review of aself-insurer’s decision on aworkers’ compensation claim. The granting of
these stays had resultedininjured workers being denied access to weekly compensation while the
appealisdetermined. The Industrial Relations Act 2016 was amended to make it clearthat a stay
cannot be grantedin an appeal against a decisionto accept compensation.



‘ APPENDIX 3 —JURISDICTIONAL COMPARISON OF COVERAGE

Definition of
worker

Queensland

A worker is an individual who works
under a contract and, in relation to the
work, is an employee forthe purpose of
assessment for PAYG withholding under
the Taxation Administration Act 1953
(Cth), schedule 1, part 2-5.(s11,
Workers’ Compensation and
Rehabilitation Act 2003).

New South Wales

A person who has entered into or
works under a contract of service ora
training contract with an employer
(whether by way of manual labour,
clerical work or otherwise, and
whether the contract is expressed or
implied, and whether the contract is
oral orin writing). Certain exclusions
apply — s4 and s4(1), 1998 Act. In
addition, s5 of the 1998 Act provides
that Schedule 1 of the 1998 Act deems
outworkers, labour hire workers, some
contractors and certain other classes of
persons to be workers.

Victoria
‘worker means an individual —
a) who:
(i) performs work for an
employer, or
(i)  agrees with an employer to
perform work —at the
employer’s direction,
instruction or request,
whether under a contract
of employment (whether
express, implied, oral orin
writing) or otherwise; or
who is deemed to be a worker under
this Act; — s3

South Australia

Western Australia

Any person who has entered into or
works under a contract of service or
apprenticeship with an employer,
whether by way of manual labour,
clerical work, or otherwise and
whether the contract is expressed or
implied, is oral orin writing. The
meaning of worker also includes:

a) any person to whose service any
industrial award or industrial
agreement applies, and

b) any person engaged by another
person to work for the purpose
of the other person’s trade or
business under a contract with
him for service, the
remuneration by whatever
means of the person so working
being in substance for his
personal manual labour or
services — s5(1)

A worker is:

a) a person by whom work is done
under a contract of service
(whether or notas an employee)

b) a person who is a worker by
virtue of Schedule 1

) a self-employed worker

and includes aformer worker and the

legal personal representative of a

deceased worker — s4 of the Return to

Work Act 2014. Also see definition of

‘contract of service’ and Regulation 5

— ‘Contract of service and other terms’

and Regulation 69 — ‘Volunteers’

(prescribed under Schedule 1)

For exclusions — s3(7) — regulations

may exclude specified classes of

workers and Regulation 6 — Exclusions.

Coverage of

contractors

independent

No, unless determined an employee
using the ATO Decision Tool.

Not unless contractor is a deemed
worker pursuantto schedule 1,
Workplace Injury Management and
Workers’ compensation Act 1998.

Not unless the contractor is a deemed
worker pursuant to clause 9 of schedule
1.

No, unless employed under contract
for service and remunerated in
substance for personal manual labour
or service.

Yes, if covered by definitions in s4:

. ‘worker’ which includes a person
by whom work is one under a
contract of service (whether or
not as an employee).

. ‘contract of service’ which
includes if person undertakes
prescribed work or work of a
prescribed class.

See also Regulation 5 and s4(7)

Coverage of
labour hire
workers

Yes, labour hire firm held to be
employer.

Yes, labour hire firm held to be
employer. Schedule 1, clause 2A,
Workplace Injury Management and
Workers’ compensation Act 1998.

Yes, labour hire firm held to be
employer (definition of ‘worker’ in s3.

Yes, labour hire firm held to be
employer.

Yes, labour hire firm held to be
employer — s4 (7)



https://www.legislation.sa.gov.au/LZ/C/R/RETURN%20TO%20WORK%20REGULATIONS%202015/CURRENT/2015.29.UN.PDF
https://www.legislation.sa.gov.au/LZ/C/R/RETURN%20TO%20WORK%20REGULATIONS%202015/CURRENT/2015.29.UN.PDF
https://www.legislation.sa.gov.au/LZ/C/R/RETURN%20TO%20WORK%20REGULATIONS%202015/CURRENT/2015.29.UN.PDF
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/3629925065cdb2a6ca257c210015979b/$FILE/13-067abookmarked.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/3629925065cdb2a6ca257c210015979b/$FILE/13-067abookmarked.pdf
https://www.legislation.sa.gov.au/LZ/C/R/RETURN%20TO%20WORK%20REGULATIONS%202015.aspx
https://www.legislation.sa.gov.au/LZ/C/A/RETURN%20TO%20WORK%20ACT%202014/CURRENT/2014.16.UN.PDF
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/3629925065cdb2a6ca257c210015979b/$FILE/13-067abookmarked.pdf

New South

Western Australia

Coverage for
volunteers

Queensland

Workers’ compensation coverage may
extend to the following volunteers if
WorkCover has entered into a contract
of insurance with the responsible
authority/person/charitable
institution/notfor-profit organisation:
e particular persons under Disaster
Management Act 2003

e volunteer fire fighter or volunteer fire
warden

® honorary ambulance officers

e rural fire brigade member

e person in voluntary or honorary
position with religious, charitable or
benevolent organisation

e person in voluntary or honorary
position with non-profit organisation,
and

e persons performing community
service or unpaid duties.

e A person who voluntarily engages in
any ambulance work with the consent
of or under the authority and
supervision of or in cooperation with
the Health Administration Corporation
constituted by the Health
Administration Act 1982. Schedule 1,
Workplace Injury Management and
Workers’ compensation Act 1998.

e A person who voluntarily engages in
fighting a bush firein any fire district
constituted under the Fire Brigades Act
1989 oris undergoing training for the
purposes of fighting bush fires in those
circumstances. Schedule 1, Workplace
Injury Management and Workers’
compensation Act 1998.

e A person who meets the definition of
volunteer contained under the
Workers’ compensation (Bush Fire,
Emergency and Rescue Services) Act
1987 i.e. Rural Fire Service, State
Emergency Service, Surf Life Saving,
Volunteer Rescue Association and
Marine Rescue Service.

Under certain Acts, volunteers assisting
Government Agencies are entitled to
compensation in accordance with the
Workplace Injury Rehabilitation and
Compensation Act 2013 if injured while
carrying out specified duties.
Volunteers covered include:

e volunteer auxiliary workers, officers
and volunteer members of the Country
Fire Authority (Country Fire Authority
Act 1956)

e volunteers assisting police officers
(Police Assistance Compensation Act
1968)

e volunteer school workers or volunteer
student workers (Education Training
and Reform Act 2006)

e jurors (Juries Act 2000)

e volunteers in prisons and offenders
working or participating in a program
under a Correctional Order (Sentencing
Act 1991 or Corrections Act 1986), and
e registered and casual emergency
workers (Victorian State Emergency
Service Act 2005, Emergency
Management Act 1986).

® No provision under the Workers’
Compensation and Injury Management
Act 1981.

* Some volunteers are covered for
personal injury under private
insurance.

e Schedule 1 of the Return to Work
2014 establishes the Crown as the
presumptive employer of volunteers as
prescribed by the regulations.

® Regulation 69 prescribes Country Fire
Service volunteers and Marine Rescue
and State Emergency Service
volunteers




Queensland

Victoria

Western Australia

South Australia

Deemed
workers

Circumstances under the Act where a
person may bedeemed to bea worker:

e sharefarmers — Schedule 2 (1.1)
e salespersons — Schedule 2 (1.2)

e contractors and workers of
contractors — Schedule 2 (1.3).

e workers lent or on hire (including
labour hire firms and holding
companies) — Schedule 2 (1.4 - 1.6)

Schedule 1 of the 1998 Act lists the
twenty-one specific circumstances in
which persons are deemed to be
workers:

1. workers lent or on hire

A outworkers

2. other contractors

A contractors under labour hire

services arrangements

rural work

timbergetters

salespersons, canvassers,

collectors and others

tributers

mine employees

mines rescue personnel

jockeys and harness racing

drivers

10. drivers of hire-vehicles or hire-
vessels — contract of bailment

11. caddies and others employed
through club

12. shearers’ cooks and others

13. fire fighters in fire districts

14. workers at place of pick-up

15. boxers, wrestlers, referees and
entertainers

16. voluntary ambulance workers

17. ministers of religion

18. ministers of religion covered by
policies, and participants in
training programs.

ooaw
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Circumstances under the Act where a

person may be deemed to bea worker:

. students under work experience
and practical placement
arrangements, apprentices,
persons participating in declared
training programs — Clauses 1 to

3 Schedule 1

. secretaries of cooperatives —
Clause 4 Schedule 1

. door to door sellers — Clause 5
Schedule 1

. timber contractors — Clause 6
Schedule 1

. drivers of passenger vehicles —
Clause 7 Schedule 1

. owner drivers carrying goods for
reward — Clause 8 Schedule 1

. contractors — Clause 9 Schedule
1

. share farmers — Clause 12
Schedule 1

. declared workers of religious

bodies and organizations —
Clause 13 Schedule 1

. crown employees, Ministers,
government members, judicial
officers, bail justices, public
corporation members, retired
police reserve members — Clause

14 Schedule 1

. municipal councillors — Clause
15 Schedule 1

. persons engaged at places of

pick-up for the purposes of being
selected for work (e.g. fruit
pickers) — Clause 16 Schedule 1

. jockeys and track riders, riders
and drivers in mixed sports
gatherings — Clauses 17 and 18
Schedule 1

. outworkers — Clause 19
Schedule 1

Circumstances under the Act where a
person may bedeemed to bea worker:

. workers lent or let on hire —
s5(1)
. contract in substance for

personal manual labour or
service — s5(1)

. workers under an industrial
award or agreement — s5(1)
. deceased worker — s5(1)

. police officer —s5(1) (Who
suffers an injury and dies as a
result of that injury)

. clergy —ss8,9and 10

. tributers — s7

. jockey — s11A

. crown workers — s14(2)

. certain persons deemed workers
— s175AA, and

. working directors — s10A.

WorkCover WA guidance: Workers’
compensation: A Guide for Employers

The definition of ‘contract of service’ in
s4(1) of the Return to Work Act 2014
includes: ‘a contract, arrangement or
understanding under which one person
(the worker) works for another in
prescribed work or work of a
prescribed class’.

Current classes of work prescribed
under regulation 5 of the Return to
Work Regulations 2015, include:

. building work (other than wall or
floor tilers)

. cleaning work

. council workers driving a motor

vehicle used for the transporting
goods or materials

. driving a taxi cab or similar
motor vehicle
. driving or riding for fee or

reward a vehicle, other than a
commercial vehicle, for the
purpose of transporting by road
goods or materials (including
money) where the driver orrider
does not simultaneously own or
operate more than 1 vehicle for
work purposes

. work as an entertainer

. thoroughbred riding work where
the work is performed by a
licensed jockey

. work as an outworker, and

. work as a licensed jockey.

Under s175(2) of the Return to Work

Act 2014, the Corporation may also

extend the application of the Act to

self-employed persons.




APPENDIX4 — JURISDICTIONAL COMPARISON OF ENTITLEMENTS

Jurisdiction NSW Vic Qld WA SA Tas NT ACT Aust Gov

Entitlements expressed as a percentage of pre-injury earnings for award wage earners

0-13 weeks 95 per cent (excl O/T)® 95 per cent 85 per cent of NWE' (or 100 per cent 100 per cent 100 per cent 100 per cent 100 per cent 100 per cent
(total 100 per cent under
incapacity) industrial agreement)
14-26 weeks 80 per cent (excl O/T) 80 per cent 85 per cent of NWE(©) (or 100 per cent (excl 90 per cent 100 per cent 100 per cent 100 per cent 100 per cent
(total 100 per cent under O/T and bonuses)
incapacity) industrial agreement)
27-52 weeks 80 per cent (excl O/T) 80 per cent 75 per cent NWE or 70 100 per cent (excl 80 per cent 90 per cent or 95 75-90 per cent 65 per cent or 27-45 wks 100
(total per cent QOTE) O/T and bonuses) per cent@ Stat Floor per cent
incapacity) 46-52 wks 75
per cent(®
53-104 weeks 80 per cent (excl O/T) 80 per cent (excl O/T) 75 per cent NWE or 70 100 per cent (excl 80 per cent 53-78 weeks 90 75-90 per cent 65 per cent or 75 per cent(®
(total per cent QOTE(® O/T and bonuses) per cent or 95 Stat Floor
incapacity) per cent(, 79—
104 wesks 80 per
cent or 85 per cent

104+ weeks 80 per cent — (excl O/T, subject to 80 per cent (excl O/T, 75 per cent NWE if > 15 100 per cent (excl 80 per cent (but 80 per cent or 85 75-90 per cent 65 per cent or 75 per cent(®
(total work capacity test after 130 subject to work per cent impairment, O/T and bonuses) income support only per cent(@® Stat Floor
incapacity) weeks or working 15+ hours and capacity test after 130 otherwise an amount continues where the

earning at least $173 per week weeks) equal to the single worker is assessed as

and ceases at five years unless > pension ratel®) being seriously

30 per cent WPI or 21 —30 per injured with 30 per

cent WPl and no work capacity cent WPI or more)

a Entitlement benefits in Victoria, WA, TAS, NT, ACT, and NZ do not include superannuation contributions. Compensation in the form of a superannuation contribution is payable in VIC after 52 weeks of weekly payments.

Maximum weekly payment iscapped at $1974.00.

vc—v

c NWE — normal weekly earnings, QOTE —Original series amount of Queensland full-time adult persons Ordinary Time Earnings.

d If there is medical evidence that the worker is unable to perform the worker’s usual duties with the employer; and there is medical evidence that the worker is able to return to perform suitable alternative duties with the employer
and the employer does not enable the worker to undertake suitable alternative duties as part of the worker’s employment by th e employer.

e) If the incapacitated employee is retired and receives an employer funded superannuation benefit, the SRC Scheme will pay a maximum of 70 per cent of NWE per week taking into account the weekly superannuation benefit or

weekly equivalent of any lump sum amount received and the compensation amount.

f) But not exceeding: (i) 9 years from the date of the initial incapacity, if the worker’s permanent impairment (if any), at a p ercentage of the whole person, is less than 15 per cent or is not assessed; or (ii) 12 years from the date of the
initial incapacity, if the worker’s permanent impairment, assessed at a percentage of the whole person, is 15 per cent or more but less than 20 per cent; or (iii) 20 years from the date of the initial incapacity, if the worker’s
permanent impairment, assessed at a percentage of the whole person, is between 20 per cent and 30 per cent; or (iv) the period extending from the date of the initial incapacity to the day on which the entitlement of the worker
ceases in accordance with Section 87 of the Workers Rehabilitation and Compensation Act 1988, if the worker’s permanent impairment, assessed at a percentage of the whole person, is 30 per cent or more.



Jurisdiction

Lump sums—
maximum

Limits— medical and
hospital

Death benefits (all
jurisdictions pay
funeral expenses to
differing amounts)

NSW
>75 per cent
impairment:
$220 000 (plus

additional 5 per cent
for back impairment
(a)

$50 000 or greater
amount fixed by the
Authority and
published in the
Gazette or directed
by Workers’
Compensation
Commission ()

$517 400 +
$131.50pw for each
dependant child

$570 590

52 weeks from
cessation of weekly
payments(

$570 590 (shared) +
preinjury - eamings-
rdated  pensions to a
maximum  of $2130
pw for dependent
patners and chidren

Qld
$307 385
permanent
impairment +
$348 210 gratuitous
care

‘Medical —
reasonable
expenses with
regard to the injury.
Hospital — 4 days
(>4 days if
reasonable)’

$575 765 +5$15 390
to dep. spouse +
$30 765 for each
dep. family member
under 16 or student
+$113.80pw per
child to spouse
while children are
under 6 yrs +
$142.20pw per dep.
child/family
member while
children/family
members are under
16 yrs or a student

WA

$212 980 +$159 735
in special
circumstances ()

$63 894 +$50,000 in
special circumstances

$291 969 +$55.80pw
for each dependant
child + max of

$62 023 for medical
expenses

SA

$487 476 —lump
sum for non-
economic
loss/$361 476 for
economic loss

Up to 12 months
from cessation of
weekly payments for
non-seriously
injured workers. No
limit applies to those
who are seriously
injured.

$487 476 +50 per
cent of worker's NWE
to totally dependent
spouse +25 per cent
of worker’s NWE to
totally dependent
orphaned child +125
per cent of worker’s
NWE to totally
dependent non-
orphaned child

Tas
$336 581

No limits but
entitlements cease
one year following
the cessation of
weekly benefits, or if
not entitled to
weekly benefits, one
year following the
datetheclaimis
made

$336 581 +100 per
cent weekly
payment 0-26
weeks, 90 per cent
weekly payment
27-78 weeks, 80
per cent weekly
payment 79-104
weeks +$121.65pw
for each dependant
child

NT

$294 778
permanent
impairment

No limit

$368 472 plus
$141.72 per week
for each dependant
child to max of 10
children

ACT

$209 761 cpi
indexed

No limit

$209 761 cpi
indexed + $69.92
cpiindexed per
week for each
dependant child

Aust Gov
$176 966.82
permanent
impairment +
$66 362.60 non-
economic loss

No limit

$504 449.16 lump
sum+ $11 267.70
funeral +5138.72pw
for each dependant
child

a) Workers exempt from the June 2012 legislative changes to the NSW workers' compensation system may also be entitled to pain and suffering lump sum compensation (max $50 000). Exempt workers include: police officers, paramedic
and firefighters, workers injured while working in or around a coalmine, bushfire fighters and emergency service volunteers (Rural Fire Service, Surf Life Savers, SES volunteers) and people with a dust disease claim under the Workers’

Compensation (Dust Diseases) Act 1942.

b) Lump sum shared under statutory formulae between spouse and children. Pension payable to partner for 3 years and to children until age of 16 (or 21 in full-time study).

c) Entitlements cease 52 weeks from cessation of weekly payments or claim for compensation is made if no payments for weekly compensation are payable. The 52 week limit does not apply to exempt workers or workers who meet the
definition of seriously injured workers under section 32A of the 1987 Act.

d) Except for workers who receive pecuniary loss damages, receive a statutory voluntary settlement or meet statutory requirements for ongoing entitlement.

Source: Comparative Performance Monitoring Report 18th Edition



APPENDIX5 — ORGANISATIONS INVITED TO PARTICIPATE
AND/OR WHO MADE WRITTEN SUBMISSIONS

AgForce

Australian Medical Association Queensland
Association of Self-Insured Employers Queensland
Australasian Meat Industry Employees Union
Australian Industry Group (AiGroup)

Australian Lawyers Alliance

Australian Rehabilitation Providers Association
Australian Workers’ Union

Bar Association of Queensland

Construction, Forestry, Maritime, Mining and Energy Union, Queensland & Northern Territory
Branch

Chamber of Commerce and Industry Queensland

Department of Natural Resources, Mines and Energy

Housing Industry Association

Master Builders Queensland

Medical Assessment Tribunal (chairs)

National Retail Association

NECA

Occupational Therapy Australia

Queensland Council of Unions

Queensland Farmers Federation

Queensland Law Society

Queensland Nurses and Midwives Union

Queensland Resources Council

Royal Australian College of General Practitioners, Queensland Branch
Shop Distributive and Allied Employees Association, Queensland
Transport Workers Union

United Firefighters Union

WorkCover
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